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Abstract: For a long time, domestic scholars have considered the limit of self-defense as a requirement
to constitute justifiable defense and therefore it is commonly accepted that defense exceeds the necessity
is not justifiable defense. The article aims to provide a different view to the majority theory of justifiable
defense from the perspective of legitimacy and legality of defensive act. This article argues that the consti-
tution of justifiable defense only has relations with the legitimacy of the defensive act, and as long as the
defensive act meets the following four elements, namely the defense cause, defense time, defense intention
and defense object, a justifiable defense can be established. As to whether the defensive act exceeds the nec-
essary limit, it only affects the legality of the defensive act and is a condition for culpability rather than the
constitution of justifiable defense. Where the defensive act exceeds the necessary limit, justifiable defense is
still established because the defensive act is justified. Therefore, the nature of excessive defense has a dual
nature, that is. it has both legitimacy and illegality of criminal law. The two attributes coexist at the same
time, and there is no problem of transformation. Acknowledging the legitimacy of excessive defense has

a certain significance to the application of justifiable defense and the improvement of relevant legislation.

Key words: Justifiable Defense; Defensive Act; Legality; Illegality of Criminal Law; Excessive

Defense
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