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Abstract: This article reviews and analyzes the legal rules, principles, and cases of non-voluntarily created trusts
in China's trust law, and preliminarily establishes a theoretical framework for non-voluntarily created trusts in China's
law. Non-voluntarily created trusts can be roughly divided into two types: judicial created trusts and legislative created
trusts. The former can be divided into resulting trusts, constructive trusts, and other trusts that provide judicial relief for
parties. The latter is a requirement formulated by legislative and administrative departments at all levels to enforce assets
custody in areas involving national economy and people's livelihood that are very difficult for private contracting, such
as pre-sale commercial housing and various prepaid consumption. There is already some practice in China in the field of

non-voluntarily created trusts.

Key words: Non-voluntarily Created Trusts; Resulting Trust; Constructive Trusts, Statutory Trust
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RREIME, ETRAGAMERE I M EREZEM ENE %,

FAsEse GatME MENE—UH SBME GAMEBIE BEMGHE

e N\ SR BV P RE AT IS 28 15/20225% 7548 (fERti%) (LN CGRPMEREE) O H2022
FERHTHEAR, A RKEERTEENE N —MECUEREE.  GRFMERDE) HE8&m41Mk, WA
W (1218 « BROLERE (B83-91%) « fBRtiiE (BF10-1315%) « ZFt A (B14-1515%) .
XEEN (BE16-301%)  sZai N (BA31-351%)  EREIHIR (5636-38f%) DL mRRIE (H39-411%) .
e CERPUEFEER) MFENFEFTAT LA N, HorkEsle iz “ErtliEEARE” , Bk
BEFERERN— R R, ARG RERIR E TS T RER 275 -

*ORME, PR, IRPRMECCERE B AR .
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—. 9lE: WPREEERHIEZ SIA

e QRPUEEEED) MaaMh, RPUETERGA IS, R B th i i wiEsm . (55t
TR SR B B A MY, S BES Rk BRI FRE, 2 R LIRBUR L IR R s S VA
ERFFAE . CRPIEREE) B 248, (5500 B MR TE F P R S A v, BE % S REE
MINCIEATR, NEHEEFNERRENERE MR GFR. EETEN#EZRZOME , [F5ehEKHE
BV S B L — . (RPIMEFEE) SBIRMARES “E5el s martt” , 359k,
R4 6 =K LW R ZFENIIRERI 2541, HLeR6aR S A E Tl d ML MR 1 20 B . Rt 1 -
IRIIMREE, 15 RE A MR Sk A 1 R B AR B S b 5 51N A5 SR ) B S B A e B, T
IS EE 1 BAR S FTR R R R N R, 5 Or AR EGE 1 ERAR R RSN ZREAR
i N BRI B RN Z MAMBREIR . (E &R A 6 RIZEE L ENRITRGE, R & ER
B NE L ERE B R BEAT (RPT AR &, AR el fidt R (5 BV 28 M S RIS — s
VE, P IR 8 K B ik 2RV 5 8 0t 51 AT ] 58 A 22 i B AT e R P

T v R R T SRR A

(=) B EERMEMENE—ERA

WA ) 4 BRIl W R T RSB RAE, R RE DL S Al B 1 DARE R R 8 755 A N 2%
AR BRI B, MR — NS BRI A R. B B2 LW g & “ A
BT o DA RIFRZEB IGERC 2, B0k BUAE S b R R E BRI B —1, BN E
R R NS AEAC T LI ek, D&M AT — MBS, W H AR 28], B DR N R A — {2
FR, W HZMEREAR E. PER, EENMERIRI AR —BUR 2 BRI E FR,
EAR M — (8 NBUAEAKE 2 AT B s d Api il 2 R AR 22 (5D IR, BIRES 2, RBIE
EAEMKZ “le patrimoine” i8 M. RIFIE S EERAIE T ERAE (Aubry) BLfE (Rau)
FIERES,  “le patrimoine” 7 HFE &3, R — MR IR FAT S 88 M8 10 4 Ff B M) B 2 95 AL R 1)
B, sCER - AABEAR ARG ). OIREER AR, EEREHAEN, W AT 2%
R B WIARE R “patrimoine” —3d, AR HIRIR S EA—, FHEMIEVE. B
Mre. BemalE. WMV E, B2 BNV AE” F5%5. ZMEMENLZ HEER LKREE,
& CGEEERRRE” o H, —J7m, MR AR L EAEEN, HAETLGE—E S MER”
WHE MR G i, MR A BRAH OIS — I B S T AR (les biens) .
A A 2 2 2 W] DA R s 2 B I s NP A R e e . ) — (B LRl A — T, TSt P

(1] [F2EHRW « 68« LR QREREEER GE—85) ), Serhsd, BEHMAL20154ERT, 552075 .

[2] Maria Jodo Romdo Carreiro Vaz Tomé, Diogo Leite De Campos, A propriedade fiducidria (Trust): Estudo para a sua consagracao
no direito portugués, Almedina, Coimbra, 1999, p. 277-282.

(3] uR#F:  GRlECH EEMBEEN ARG , BURBES M.  ChEERTER R GE—6) ), HAHH 20184
i, #52H.

(4] Z2RDBEIBBRI - 2. BRI - RWW: GEREMESE (B ), RS, PRSI L20084 ), 533
He [EMESC « & E i - il QGRBIREERD |, BRlE. SREEIR. AfER. Wileles, AEHATE200440 0, 551505,
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FEIG “BrEE B —E)ER]”  (Principio da unidade do patriménio) . [%

(Z) oM EERE T ESE—HFERAR

B — & ANBR 7 AT LA — M E AL, 18] DA — I 5 2 8 % B %8 S ) B 2 sl 2 1) 4
G “eMEiZEUbIEE TSR E RS . 7 Bk, AT DU AR AR R M R . — IS AR
T TEAE A 2 B — PR R R B 4. R AE MRS I () Bl b PRt — (A4S 2 (M 2 G #8 (mass-
es) 1) “HAMEFERF A"  (le patrimoine global) M. 71 DIVEBITE A, 18 L8 7 (1R Bl 3 i A
PSS (1D REILFEMESR N LR B B E. Z7008 B E DL RZER 3L R EE =80
FERAH: () #RiE L, SR NN DIEAE I E SR 2 2 1A AR N IS B a8 R B 2 TR 5
B (3 WEREL, MEFAR NS @RS E B R EE R (le patrimoine maritime) 5 (4)
b, SRR, MAURE. mI9%. MR, MR EENEY XS ELE” (fonds de -
commerce, —rpsli/i) 18— R, FLELAH pOE — BRI S AL G ot & B AL, B RFE R I Bl
W I B — PR G, (R EREI R CIRE TR JT IS 1RSI, (A e g iE — B
FAHBEM. ETRA RN EAE L, 2005 L IWERT g — &R “NUUANFKEER
EEEEREERE T, RIPTRER “MEERSME” o ZRITEEE R EERT o KRE, ATdigss
o B E (AR B 4 BN, TEVEAR B IR R AR TEE . B R B R AR A ZE 1 73 i (separagdo
de patriménio) . fEULIERE -, EAET “EEAE” ) (Patriménio separado) MIMEE. “Er
—IEAEVEE PRSI N R E I E . B R H S BR A H SIS, mH, WA e R At
AR A EE B B B R P R IR A R B B TR E A A AR R
IERR— AN IAS (liame extrinseco) Z4b, AN E &M R & =2 MR B G, 7 Do g
FRER A B B R T AR YT &, ATl “HRE W ERRHIE” #E4E (especial destinagdo de
ceta massa de bens) . “/prEH” FEUE (administragdo separada) LK “fE#5#E/T” (responsabili-
dade por dividas) FE4E. RIEME & A 2 2 EHfE (Andrade) FISFHE (Pinto) MUEEL, 7EiEH A,
B BEAT AR YR A2 B B S ER AN B A T AR HE . T AR, RIR = FRARME NG AR SE R, H&R B
maf—i&, . BAEARMEENEDFE, 7mEHE, SHREESBNEFREE: A AEER

[5] fEwemdRs. (o BemBE<RPM R I>H] CEMD Y, HE RSk L 20 1448 bz, 55252 .

(61 DAVBBAKEL « 475 JEFRG « 2R GREIMENR (B ), B2, DEIEEITE20084E M, H37H

(7] ZEEVBIR &8 JEFRE « . QERMEDE (B ), B2, RS 200840, 5637H.

[8] ZRUEIHRMRI « & . ML - RYW: HEEWEE (B ), BASZE, hEEE L2008 M, 5
37-40EH.

(9] FU7E B S W Rt B T 0 BRIV A PR A SR T0 M BRI, PB4 R « Bifyk (Karl Larenz) JRPEMCEERE FTR 53 T
WAFE BA A Bl — R, B “IR)— N 2 RS 7 (Mehrere Vermogen desselben Inhabers) i1 “[E—ME A2 Afrfg”  (Ge-
meinschaftliches Vermdgen mehrerer Inhaber) , {53ERfEE RIE A RI& - (0 A 2RI 0 BV 28 Pl 12 /95 0234 Henry 2 THAEME
Bge i, W5l AR EALRGT, HUR, Henry (12 “¥EEDH]”  (asset partitioning) MUHER&:. FEEAFERILINFEIT
', MM #E (patrimony partitioning) BFFEEUFAYFE. B, 2R [E] @2 (HAREEER G5 ), &
e, P A 20104E R, 55292 Vgl. Jorg Neuner, Allgemeiner Teil des Biirgerlichen Recht, 12. Aufl., 2020, S. 321-324; See
Henry Hansmann & Reinier Kraakman, The Essential Role of Organizational Law, Yale Law Journal 110 (2000), 387, 393; Henry Hansmann
& Reinier Kraakman, Organizational Law as Asset Partitioning, European Economic Review 44 (2000), 807, 813.

[10] [FISBHRHT « £8 « . (EEBGRE CGB—8) ), REFERE, JEBMA20155: 0, 2195,

C11] [H]S5R0 « 8« LIEhfE.  QRERGRE (B8 ), RarfsE, FHEHRE20154Eh, #220H; Carlos Al-
berto da Mota Pinto, Antonio Pinto Monteiro & Paulo Mota Pinto, Teoria Geral do Direito Civil, 4. ed., 2012, p. 347.
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AMNEA AR FEP EREBRBIEEEMEN S EREM E. 52, BREAESHBEBNNYE
EE L E, “HAERESES, mHERMEAEENES” o U2 S 2 B E EE A A T IR
EBE G EMERE I E R VR R . SRRV R R A RE — R R R R
[ A7 7E 25 0, T B e BRLGR 705 A s 110) e L [ P A e 1) B I v B il ) — Bk, a5 7
Bk (e, RIEPTIgE i B MBI A NS RRESE, P22, Rk, & W BEFT A T IE ki
&R, BN Ht 0 R M BAE i, 18 Re s e — 8 v B EEHE”  (une universal-
ité juridique) , WHLZ AT LU —TEMEFE A & (un patrimoine) o 7 [

ME 2, EEETRIEHAZESE AR — 2, ER—E8AT, nTLia il r 2 @i g
Ho todn,  GRPIRIE) FESo6fkiie, EHZBTRUBEB AN iz MERIEST, H
AN ELy “WE2#)7” (separagido de patrimoénios) TMAFHIMES. 2 H|fE 2 . tbab,  GEPTIRE
LY FESOTRIRI G, BRiP S FNAT R 2 HIASL, NG € R AR B BB AT 2 1500
T, EHANZ BAERRAEH el i b UL mT DA, P RVE TN 3k K 58 7 i A e 2 5 o

251k BV B ] ) Ak ) A8 A 7 i R B e B Sk b S R A R 1 1R R AN SRR — 3K
f, Bl: B—, FtMEBRZEANRA;: B2, GitMEBRZTEANG FT2HEMEEEGHR—
i, HEHEMMEES, RHEHREBAWME (own estate) H7HEE. HEIAE MR E — Do
BBy, RAREREMEARZEEARNME, “Eit”  (the trust) HEAEFEME, U (HIEHER
A AH A A L AE A I o SE AR LR

(=) pEEMEERTEAFNYENETEYE

TE (EFEE) B4R E IR ZE T “ERE1E7 R 1 3OS 5T &= 7 il 7t
Xy “ZFEN A EREM A MM E” 1 “ZEE ANFEREIT AR M ERE” . EREFEM
EE IR, K CGERPMBEEE) 100k HE, —J7H, (EFT LRk R Ry J& il e 5] fEE 1 “
7 (bens) BY “HEF”  (direitos) FIPJHMAGFEM E: H—TJ71M, ZREANFEALIEREHUS A E
BURER], DA PRMERTIA A B B R o B HARAS T B I 2 BRE R, BAEREM & . A A WIIG1E
AL e, BB G EY LA (dingliche Surrogation/real subrogation) Z 157, 51 E3q Fids
WG 25 5T e 2 &t — B [A —1E (Identity of the trust property) o 4 EACAT A& B HA 40 Bk A 1%
i, (SRt EY AL ATy, RIS ) 2 B AR e i B e A ) S [ A R B R B R ALY, Rkt
HMERFRTAR IV 2 2 Rl — 1, AE I s AR A B N A EE A R il U R A IR AR P 7 15 ol Bl I N
WA A, 2 DLE DURE A 2 BRI R 1. Dol G RMEREM Bt 2 #ie, TRRME TR
FEAE R4 (Sondervermdgen) ZMLMERIThAE, B LMEFEI E 2 W FACST & B R 480 2

7/

[12] Carlos Alberto da Mota Pinto:  { [gZ:Afm)  (FFagAD) , WITEHE . MITAEESEBE20014E 0T, #1915 .

[13] OEIBSEARE « 405 JEFIRE « AT QEBDWERE (b ), ZASERE, JPEEHIT 200841, #540-415.

[14] Maurizio Lupoi, Trusts and their comparative understanding, Trusts & Trustees, Vol. 27, No. 4, May 2021, p. 286.

L15] 9 AR AT B W 48 vk LA RS SR/ZORER ZFv (hereditatis petitio) , BEIZEYLF (actio in rem) {]—TFf,
AR ZHSHIAE, P B AT Ao 25— EAAL (subrogation a titre universe) BRAEI4) EAAL (subrogation a titre particulier) ,
R R IR B B A P I AC TR B 50 ) (B ESL)  (Digesta) 4 BIBFZEOERRE RARGS ML . (Rt EIE AT ESRES, T
B A BRI A i, 25 (8] Frallt « REEm. WL - OBR:  GERTAED) , H-LkGE, B Ak20184F
WL, ER748-T49H; 53 RIREE: (W LAAIRUREREE S BHAFREAERE) ,  (BERIEARTRD 20214E584 ).

[16] Vgl Jorg Neuner, Allgemeiner Teil des Biirgerlichen Recht, 12. Aufl., 2020, S. 323 f.
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BEATTIE . DR, Grettong®@ %y, ¥ EARALR R A B4 2 | B 2 A0, 45 S BARAL, el B 28 B AR
AEE R E. WIERRE, ERBUEFETEYT, Y EAAIDIREELI R B (trac-
ing) HEm N “HEHIEEE”  (constructive trust) , Ho@ M- FyERE AR —HE vk e fEat. Y

B LR A T RIEBE AW E N AR, o] DU — DR B E B AR 1R 0 & “ B 0
WPEB” “PRBE LM EBR” DL ‘S ER” o (D) B L, WMELTEEGREEMS, 75
B fE DL S8 2R i VAR R I B8 CEME R LW i i 2 “4BR8IE” ) 5 T DAER, WE
ARG B AR R . ZERs R E, WIEERE S CRERD FERE s (575
) o 1A Z LM, B M AR AR AR VR AR TR B R YR . TEMIEIH AR, DR AR A K
R BEAEIE R BRI A e SR B 1A (R R 2, RUASELHEZE I, WHRPE At AP ] B St A AR R0 AR 0 = o B
IR ERE I LRI AETE H EH BB R g A RN, (e AR S B ARE B 2 () — 85 . 4%
b, BFETEARER MVHAREE 7 SR B E R R P EE —Fon. () RE R E, 2
FRHENBE LSS5t E I RERI AR, g2 HAE &, A BNEFRI SR ZIEAG (BHER
MM ER A “BME” D o (3) mIRFEMME, RIER I Tk 2y 4 88 (A8 B HER) B AR %
HEmmzEsS (EMER LM ERMEA “FEE” B “EEFE” ) . WIHEEREE LT
i UEREME” —d, BAEGEREROLME B, B R M, RIURER] (W ERE) 1B —#
BN, AEASEMNS N RBEER. K&, W MER ST ERE NERE, Za AAME
a5, RIMPFGEEERRT AEET, FEGRHEARNES, ERAMKN. ~ P igiE
ST (SRR HEREMENTERM “MERE” H—2. RMmE, WEELSTHESE LK
GG EEENERN, EmBE. ABE. AFE. AERS. RITEFR. REeES RV EEE
RER], WEFEHA WS R RERITESERE . ERE, DI RS ERERE/ERE. BRIRE. 75
PERESE, DRORRAY EME, FErtER —MEEE. mH, "TLURAGEEMENM ERE, KEUER
i LA Bent SR . RERREA FE 1 . FEUEEREE 2 1 RT BeME DL AEAE BURE 8 B P RE MR SE DU TH A, 220 4
EMER LR, CGRFUSTEE) TRrRsn = sER], 78 Fr il H TS5 prish & B EAUE =8 AR 2 k.

(M) EEHEMRE

KB R B R e & 5| S FEH P (M R 28, e o3k HERE “BETAME”  (Duality of
ownership) BLKFER “—W—HE” JRRIMER. Bl “EHEPrARE” AR “ZJohaiE” D,
IR EL G AR E T, ZFEANEA “H@EEfAME” (legal ownership) , M52t A
EHTUH T VRS EE =AW “M#- L ARE”  (equitable ownership) B “ 52 a8 i fE”
(beneficial ownership) . 18 Ff P AHE 3 BERIIE I, YRS 9 56 1738 2 B A P V24 3 DA SR (1) 36 57 EL &),
PARAB R B A VAR R S . KL R — A IR L “— oA B, PIEE

[17] See George L. Gretton, Trusts Without Equity, International and Comparative Law Quarterly 49 (2000), 599, 609-610.

(18] 2R [H] feREA: (BAEREE) , B, BESE. Sy, WPERESIERAE20 114 R, 5564 .

[19] [HZLHRA « 14 - fEhif. (BERGRGHR CGE—6) ), Rarisd, BEHmEt20159h0, 5207-2095 .

[20] FEsl: EFEEE OEETEIURD ), FMEE A 72021450, 1375,

[21] Edp: (EREE SR ), AMEEHRAR20214E5, 41355,

[22] F&Ed: (EREE OERTEIUD ) . TTMBEIFHRA 2021455, 5138,

[23] SRR FRrA RS —sE, B9 E R R Francesco Giglio, The Concept of Ownership in Roman Law, in: Zeitschrift
der Savigny-Stiftung fiir Rechtsgeschichte (Romanistische Abteilung), Vol. 135 (2018), S. 76-107.

+ 021 -



WP R E 20234 K48

A RERN — JHECE R TARERE nT LA Bt 2, (ERTAREAR B2 A RE HIM . MRPTER A & 1%, I8
KERIER, EIE——HE. DREdse s A, Y

BB CEEEPTAHE” M, SANE R A b YRR R, KB AR BN AR (S AL
LS R B AR PR S ) SOR BB A R AL B, Bk B AR CEAERR T M EE
MM “EMER R CRERER T SRS, P RBN SR R
RERR” “RAEANPTARERR” “HEREH HRATA” “RmAPTHER” “EEHRWMER” FAFRE
B, Do) BESRER SN RIERILE, HH A, RO BB S M R G A SRR AR, R T AT
MNEEEH E R P AHE, #5532 a0 N 52 S HERE 18 2 I 2R AT R I0RE SRR A (B SZ 3B AAT R 15 R
) o SLIEBIL, EERAE ERET BB LERZEARIE. £ (RIUEFEE) F2RiETeEs
kb, (ERTPTE At “RAE N H M AR TN, MREAUECAR, AR
Ao, & HEBUE SRV ERERRBR” o i, R RIS AR R RREAR R
RFENAT, ULESZEE ARGV AR, 5—Jrm, hil GRPUEFTE) HefrH23 GRS
FOAHBER E ol “ZREN” B ek “HEFIN” BINAR 2.

WZMANINE, Zm NEA “FZEENGERGAEA 7 B 0RER. & 7 IREESZ 2 NZ O
AT, SORFHAR 2 RS S BRI BB HE, W dn b . S HESE . 2 IRARIUT B At
S ACALVAE S, RER b, CRPUEREE) P2t nl e vk AR, Riin s, RHET2n
RERY “ HROVERER]” , RIS ROA o MO REAR A T ARHE, SR LAl “ FRCVERER ", BDANTEHE. USHHE
SR REG AR B E R RINE R, R T HRERNGEAE. B
YRR ENE, WA e QRFPIMERTE) 33K EBAFRHE PR LIRS 2 ad N Al — Bl i il
HAGFEZ 2, WIEAAF B ER SR (RGN B REERERENRE” .

= [5AC A BUERTI R L

WIFTSCATR, Han K EHE M EFELE, W (HAGREE) RRBIEEmE “EFrtk” #RE
WIRESR FH “fE Rt AL IE” 38 — 3Rk, 1 CGRPIMEREER) SBIMRMARE ERME 17 “E5ErR
¥ rPE”  (Autonomia do patrimonio fiduciario) 18— ik .

(=) “BMME” BEEMENEILMT

GRt E A B SIEREREEMAZ LN . B, GRPUSETE) BIURE RN, “5
PR EBZFEN . ZREA K a NI EA I E A BRSL, HAKEHER” « BE GRFUEEEE)
RIERAISCAR T, WE —NAERRS “ErtlE B " o (S50 &% 7 I & BUE 5T A 1)
PSLME A M M R AR, BEMRMTE R, By EAEEM SR By ME” £
PRI EN — AR e M E KR, 7R by s MR o B, “fHKE

[24]  (URPIRILULY 25122906 “WIZPArE N, (EREATr 2 flE N RS R AR E 2 W T, YHEErazm=a4%
H R BRI, ZaE R 5 5123006 “BRIAHUE 2B, RS T A R e P RE MR 2 R s He s LA i
BRET N ZHER], LB R PR TAMEE AT Dl SR 2 R, SR Ewe.,

[25] ZRA[HFHH: (Eitidk CGE4h0 ), 209, PRIBEEKE 20170, $35-62H

[26] 2RFEEN. (B, @EEEE: PEERTE. GitEUHE) , 8 GBHRPEE) GB35 , 20194, 6
170-1718 .
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FE” WEER Ay — AL S E T, TERRAEAR NSRS, MR ON R BRAHIE E W IRE %, GE AR
FERRIY “MEEREARAR” o R CWBSIME T AAFERER RS, HAGWABMENERK, Bk, H
RetH A NARA S B [BIAE “M I ” AR, RIS EAL, WHEMERSRE. fEFATE
JETH b, ARIE GRFTRFEIFAAEM) 4006 KBSk e, B E R A E S NG, mHEE
NAREE, mT R, FEMRFTEERB RY, “ByME” 2— MBS, AHEeEER. D (R’
PIEGYE L) SE187TIRFT I E ) “AE 2 A% 4” (Fundo comum das associacdes) 255, FTHH 4 [5
ZHLFEREE, HAEBZ ARERMH AT R RN ErEAEH, A ANGERSFIILF
g, MBEENELERELSINE “S3RME”  (Direito de o fazer excutir) . %, HEIEFE
Ky “PEEMESCRTUVE H, BN VAR AL B B VE AR, LA R b AR B A E S A
W, (BAEALEBAFEE, B 1B AR ANARRE SRR 3R, HERE N TRAS Re 2R 3T A B At
Ko HHIEAT R, R AN PE SR AR AL R, T A 2 L RS PR ki, 5
TR — TR LI A, ST A NI AR A 2 —— AR ZE A DRSS i i e . 7 (28

BRI BER TR ZRREN . e AR Z am AR E, HIEABIAZEEARN, FA[FE
W RIS E” o REEMMEREREM ERN A, A 15 R E 1 BE 7 1B AE 2 b T 9%
AR H, ZEEANFAE UAREE N S, A2 DL N (1) 44 AT SR 00 2K 4 A JE V1R
B, MH, RBEEEIEL GEPUEEEE) BIEE4R e, Zi AR ELFEmHE =
NI & ER, (ERtEA R DIRIES , FRAEZFE NS = N E 4 € (8 DUE 5T A R, BRI
FENZHVI LG W ISR . 1825 5T B[ A B i o K 7] P2 B2 sE NBREE = N3
M&AET S, RAE LSRRI, HAE GRFIRIEH) FIRA 59615k & 5971 B0 e r) «
Rl AN KB R e BRI SR m—RERe. M52, GRFPMEEEE) S EEM &
FEIE —RIBARFRMAGEM v, LN BJA BT (S SE 2 10 1 B A Hh A .

(Z) CEFEFER) LIEEMEBRML HHNER

W ESCRTR,  GRPTRGEIL) ZE596M e, EH 2 AT R UME 5 N A f0 vl & 5 2 B /KB 55
1T, AR R E 2 #)7r (separagdo de patrimoénios) T4 FIfE . 2 il 2 1 H o A5 5T 2 il 2 DA
FAGFERA E BB L B Ay iE M 3 i — MR T . B S RER E R M B S S AT E
SEJRSZEENINEA W E, WG EB AL FEARNZ 5 NIE G E . 5 —2ZiE NE B
FERLHIE R E R, SERTME 2 MWEAH B . EANERERAR L, E5T0 & Fm st 3 Bl v
PEAERE, —RBZFE NEENMREGR, —REEZFEAEENIRR.

1. EREMEBRMRETEANEEME

E CGERPUEREER) 2GR E BRI ORI, “HBit NEHMEERETZEN” .
JRAJE R ZFE NI RSB A2 1R, WRBRZREE NI AR A A . CRPUEFER) 111k
B URIRRRER E, ERE B RRE NI G W A0 BN, HARIEHAE . Bk, HARZHBIE
AR R R ANE MG T E R LR IR R “ B RFE AN RIBSIE” , Bl (FRt—&aE, &

[27] WRFPRERATEOR L& R R E A H4/VI202258E RE (Fh:  (FRUE) %5 . 38, HI8H.

(28] BRIEHS. S/ QRPTRFBATHRHULY » & RSO L AL 20195, 55193 5.

[29] WEFPRFIIFTBIRALE S I RE A HAVI2022EERE (Fh:  (FRUE) %5 . 41, B19H,

[30] JUGR CIRFIRGEMD) S5597M: W AGAEARS AN AR T ZEILT, BB A BRI M L,
EY R H = AANRT R 53 < FIHRR S
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FEE R RN BEAE I E R i, ZEEAMARBEEAA R EE TWEAGEEM E. FEtH
E O BN ZEATE, WO, EREABIHEE A EIESE AN E R, Rt AFIEEN
WA RREHMEFEM E HEs il #AT, EEtEWAF AR EM E. REFANAEE, Eiti
AW E BT RS, B AEZREENBORGE A Fe b R E e E B DR, BB, B (EREE)
FISHMHE, Bt EREFE N KRR LG EEE . SR, Bk, Zit
TSR TEIE S CRMAEREM E MR, AHEREEEMTE. B8R, BATFRET
NAEAE BERRALAE R L B AR 252 a0 NABARHE 5 0 U = S2 s HER
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Abstract: A subject usually has only one general property, which is the so-called “property unity principle” .
But in addition to owning general property, a person can also own one or more independent properties or a collection of

properties. The phenomenon that these properties or collections of properties are independent and treated and evaluated

13 [

separately in law is called “separation of property” , and this gave rise to the concept of so-called “separated proper-
ty” . Trust property is property of this nature. Trust property is independent of the inherent property of the settlor, trustee
and beneficiary, and trust property is independent. Article 11 of the "Macau Trust Law" clarifies the independence of
trust property, which is mainly reflected in the non-inheritance of trust property, the exclusion of bankruptcy property,
and restrictions on enforcement. In addition, Macau law also uses the concept of independent property, but this concept
has its own specific meaning. Trust property cannot be expressed as independent property, let alone trust property as

independent property to commend the independence of trust property.

Key words: Trust Property; Unity of Property; Separate Property; Independence of Trust Property; Macau Trust
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Abstract: As the first special financial legal regulation issued under the objective of financial development with
Macau’s special characteristics, the Macau Trust Law establishes the legal system of trusts by absorbing the research
results of the international trust law and the advanced legislative experience on the basis of Macau's civil legal system.
Based on the strong financial regulatory capacity, the Law establishes a high standard of obligations and strict liability
requirements for the parties to the trust, and also sets out pragmatic legal provisions that are conductive to the positive
effect of the judiciary. Due to its goal orientation, the Macau Trust Law oscillates between traditional trust law rules and
modern financial rules, and the law tends to be conservative due to financial security considerations, resulting in an insuf-
ficiently clear reflection of the nature of commercial and financial legal norms. In the absence of an adequate supporting
legal system, it has limited role in promoting and fuelling the subsequent financial and industry development. In order to
solve the practical and specific legal problems brought about by financial innovation, it is necessary to make continuous
adjustments and developments and seek broader space under the new opportunities brought about by the development of

the country and the construction of the “One Belt One Road”.

Key words: Moderate Economic Diversification; Speciality Finance; Macau Trust Law; Beneficiary Rights
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Abstract: While Article 110, Paragraph 1, of the General Principles of the Civil Code enumerates the right to
marital autonomy;, it is not reiterated in the same manner as other specific personality rights in Article 990, Paragraph
1, of the Personality Rights section. Nonetheless, the right to marital autonomy possesses the fundamental attributes of
personality rights, originating from the dignity and freedom of individual personality. In cases where there are no specific
provisions concerning the enjoyment and protection of the right to marital autonomy in other laws, such as the Marriage
and Family section of the Civil Code, it is necessary to refer back to the general provisions in the Personality Rights
section for adjustment.

The enjoyment and protection of the right to marital autonomy, which is equally emphasized in the current legal
framework, faces tension with the significance of marriage and family as the cornerstone of societal coexistence and de-
velopment. Therefore, the rules established by the Civil Code regarding marital autonomy must acknowledge and protect
the right based on the dignity and free development of individual personality while also striking a balance in safeguarding
the interests of marriage and family as well as the corresponding social communities. This balanced protection is mainly
achieved through various restrictive regulations established in the Marriage and Family section of the Civil Code con-
cerning the right to marital autonomy. Consequently, both the freedom to enter into marriage before the establishment
of a marital relationship and the freedom to divorce after entering into a marital relationship should be balanced on the
basis of protecting the fundamental freedoms of individuals while also considering the interests of marriage and family

as well as the broader social community.

Key words: Marital Autonomy; Personality Rights; Freedom to Marry; Freedom to Divorce; Divorce Cooling-off
Period.
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Abstract: The“paradigm” theory, proposed by Kuhn, has had a significant impact on both the natural sciences and
social sciences. In the field of law, the debate between legal doctrine and social science of law, which represent different
research paradigms, has been ongoing for nearly a decade. However, in the current trend of interdisciplinary integration,
the awareness of regularity and the principle of verifiability from the natural sciences are increasingly influencing legal
research. The paradigm of legal research should adapt to this trend and shift from normative dominance to empirical
dominance. In the context of the big data era, the linkage between law and modern information technology has brought

methodological innovation to empirical research, and formed a data-driven computational legal research model.

Key words: Legal Doctrine; Social Science of Law; Empirical Research; Computational Law; Legal Research
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Abstract: Petty offenses refer to crimes for which the statutory maximum sentence is less than one year of fixed-
term imprisonment. The problem of over-generalization and over-severity of the collateral consequences of petty offens-
es in China has been identified through a review of the subordinate rules of proportionality in the field of public law.
Therefore, a differentiated system of elimination of criminal record and a standardized system of consequences collateral
to petty offenses should be established, and existing provisions that do not comply with the principle of proportionality
should be amended or abolished to truly modernize and restructure criminal law in a “strict but not harsh” manner, in

order to comply with the principles of equality and justice in modern state governance.
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Abstract: The preventive turn of crime control field lays the condition for the prospective crime model. Compared
with the previous model of “harm plus culpability”, the prospective crime model of “no harm result” can play a defining
role in expanding the scope of criminal punishment, advancing the time point of criminal judicial measures intervention
and reducing the difficulty of punishment. However, the criminal law preventive logic which dominates the prospective
crime mode has some drawbacks, such as ignoring distributive justice and dispelling the pertinent deployment of crim-
inal law. The prospective crime model should be regulated from the two dimensions of protected objects and proposed
prohibited acts, that is, in the setting of protected objects, unsuitable protection content should be excluded. In the setting
of the proposed prohibited behavior, the factual causal relationship between the proposed prohibited behavior and the
harmful result should be ensured, and the normative relationship between the proposed prohibited behavior and the harm-
ful result should be established through objective and subjective factors. In addition, the administrative punishment law
can be considered as an alternative to the prospective crime model, and the punishment types of deprivation of personal

freedom should be eliminated.
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Abstract: The establishment of new areas, including national, provincial, and city/county new areas, should be
based on the review and approval of the “Outline” by the people’s congress at the same level. The “Outline” is a national
economic and social development plan that should include the specific name and functional design of the new area. As a
legislative policy, the “Outline” formulated by the people’s congresses of provinces and municipalities with district has
the effect of laws or local regulations, The “Outline” formulated by the People’s Congress of cities and counties without
districts indirectly has the effect of local regulations. The New Area Management Committee, as the working department
of the people’s government that established it, should submit it to the higher-level people’s government for approval and
the local people’s congress at the same level for filing in accordance with legal procedures. Its main body status includes
dispatched agencies, deliberation and coordination agencies, and administrative organs. Although the planning scope of
the new area includes different combinations of administrative regions (city not divided into districts, districts, counties,
townships, towns) and jurisdiction (street offices), and can become the respondent for administrative reconsideration and
the defendant in administrative litigation in specific circumstances, the new area management committee must not use the
name of “government” and must rely on the legal organizational structure system and not extend downwards, to achieve

the legalization of the establishment of the new area in terms of administrative organizational law.

Key words: New Area; Outline; New Area Management Committee; Legal Reservation; Administrative Organ
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Abstract: This paper aims to shine a keen light on the current legal system of tort civil liability in MSAR. In addi-
tion to that, light will be cast upon the bevy of principles and standards that ought to be followed to solve the problem
of assumption of civil liability for the damages caused by minors and people alike. This is strikingly important as there
is a perceived need to balance the interests of the victims, the tortfeasors, and the people to be held accountable for such
misdeeds. The civil liability for injuries caused by a minor is set out at Articles 481-482 and 484 of the Civil Code of
Macao. As of now, the civil liability arising out actions undertaken by minors has been grappling with the following
issues: first, the nature of the liability of a person who has the task to control others; second, the criteria for determining
the attributability of minors, and whether and to what extent minors are also the subject of any kind of liability; third,
what is the legal nature of the principle of attribution of responsibility for those who are encumbered with the task to the
oversee minors’ actions and misdeeds, if any; fourth, the extent to which the responsibility of a person who has the obli-
gation to discipline others is based on the fact that the minor is someone that is unable to be held accountable in a court
of law; Fifth, who bears civil liability for injuries caused by minors. Against this background, this paper seeks to parse
the aforesaid issues with a view to helping better understand, implement, and overall betterment or fine-tune the current

system of responsibility for harm caused by minors in force in MSAR.

Key words: Attributable Liability; Natural Incompetence; Minors; Principle of Fault Liability; Equitable Liability
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Abstract: With the deep developing of Guangdong-Hong Kong-Macao Greater Bay Area and Hengqin-Guang-
dong-Macao In-depth Cooperation Zone, It is urgent to establish an efficient and rapid system on the mutual recognition
and enforcement of civil and commercial judgments between the mainland and Macao.Therefore, the paper selects the
judgments of recognition and enforcement of civil and commercial judgments of Macao as samples of research from
Zhuhai Municipal Intermediate Court in the recent five years. It analyses on the deficiency of the present relevant law and
puts up some targeted countermeasures. It suggests to revise the Arrangement between the Mainland and Macao Special
Administration Region on the Mutual Recognition and Enforcement of civil and Commercial Judgments, which includes
of relaxing conditions on recognition and enforcement and adopting the system of registration instead of instituting legal
proceedings in order to push the free circulation of civil and Commercial judgments between Mainland and Macao. In the
future, it may be appropriate to legislate the law on Reciprocal of Interregional Recognition and Enforcement in China to

solve the interregional issue of recognition and enforcement of civil and commercial judgments.

Key words: Civil and Commercial Judgments; Recognition and Enforcement; the System of Registration
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Abstract: Since the British Hong Kong period, the Hong Kong government has begun to establish a modern crisis
management mechanism. After the handover, the HKSAR government’s crisis management mechanism has gradually
improved after several major crises of different types, such as the SARS epidemic, the Severe Rainstorm on June 7,
2008, disturbance over proposed legislative amendments in Hong Kong and the COVID-19 pandemic. From the per-
spective of the whole-process crisis management of the government, the crisis management mechanism of the HKSAR
government has basically achieved its expected functions, including prevention and preparation before the crisis, deci-
sion-making and mobilization during the crisis, and recovery and learning after the crisis. However, this mechanism still
has shortcomings such as insufficient foresight, high implementation costs, and insufficient long-term effectiveness and
system. In this regard, the HKSAR government can optimize from four aspects: establishing a mechanism to connect
“post-crisis” and “pre-crisis”, strengthening the construction of communication mechanisms in crisis management, mo-
bilizing multiple social forces to participate in government crisis management, and coordinating the implementation of

short-term, medium-term and long-term mechanism building for crisis management.

Key words: Hong Kong; Crisis Management; Government Crisis Management Mechanism; Historical Evolution;

Function
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Abstract: Legal fact is the joint point of abstract norm and concrete reality. Brute facts can be extracted as normative
objects and enter the legal field as legal facts. This process is externally driven by the coercive effect of law, and another
internal perspective can be provided by legal institutionalism. Law is an institution originating from human history, and
legal norms are also some kind of institutional fact existing in our society. It exists and acquires authority from human
practice, therefore builds social order. As some kind of prejudice, institution affects people's behavior imperceptibly.
People's different practices in history have also allowed “ideas” developing into “spirits of Time”, and then into “legal

concepts”, and gradually build and update the “legal system”.

Key words: Legal Fact; Brute Fact; Institutional Fact; Legal Istitutionalism; Spirit of Time
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Abstract: This paper takes “hot word” trademark as the research object, analyzes the phenomenon of “hot word”, the
application and motivation of “hot word” trademark, and expounds that the examination of “hot word” trademark should
be based on the meaning of trademark, should not violate the principle of trademark significance, should not have bad
social influence, and should be said NO to the trademark registration of “hot word” which is not for the purpose of using.
On this basis, the author proposes that even if the “hot word” trademark does not trigger any specific trademark legal
norms, the registration and examination should be cautious. The uniqueness of the “hot word” trademark is not equal to
the distinctiveness of the trademark. The “hot word” trademark lacking distinctiveness will not produce trademark value,
and its application for registration will destroy the recognition function of the trademark, which impedes fair competition

and violates the principle of good faith.

Key words: Hot Words; Hot Words Trademark; Trademark Examination; Significance; Recognition Function
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Abstract: Under the lenient system of admitting guilty and punishment, sentencing recommendations have
been given new connotations and powers. Determining punishment and precision have become new requirements for
sentencing recommendations from prosecution authorities. However ,due to the limited certainty, the unilateral changes
and adjustments, and the complexity of sentencing circumstances and the recommendation for determining sentencing,
practical issues have encountered difficulties in terms of predictability, certainty, and accuracy. In judicial practice,
there are still phenomena and problems such as innocent defense, defendant's withdrawal, and unstable “consensus”
after admitting guilt and punishment. The process of sentencing recommendations and the equality of prosecution and
negotiation is a realistic path to enhance accuracy and reduce uncertainty. It can be respected by respect, expand the space
for negotiation, adopts presets, set up changes, implement dynamic evaluation, etc. As a result, determining the sentence

proposal is improved.

Key words: Prosecution Authorities; Pleading Guilty; Sentencing Recommendation; Precision
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