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Abstract: Article 1 of the Basic Laws of Hong Kong and Macao Special Administrative Region of the People’s
Republic of China clearly stipulates that the Hong Kong and Macao Special Administrative Regions are inalienable parts
of the People’s Republic of China. “Inalienable” is the inevitable result of China's resumption of the exercise of sover-
eignty over Hong Kong and Macao. It is the fundamental essence of “one country, two systems”, and the prerequisite
for the establishment of the special administrative region system by the State in Hong Kong and Macao. “Inalienable” in
Article 1 of the Basic Law is rich in normative meaning. It originates from “inseparable” in the Constitution of the Peo-
ple's Republic of China, and its relationship with other provisions of the Basic Law, such as Article 18(4) and Article 23,

constitutes a unified and stringent normative system, which is fundamental and unifying in the entire Basic Law system.
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Abstract: In the era of big data, the level of information dissemination has increased significantly in terms of speed,
scope and penetration, making the flow of data create great commercial value, but also placing personal information in
a more dangerous environment. On the basis of clarifying the connotation of personal information protection and the re-
lationship between personal information, personal privacy and personal data, this paper explores the balance of interests
in personal information protection, including the balance of personal information protection and information circulation
and utilization, the balance of personal information protection and social public interest, and the balance of personal in-
formation rights of information subjects and data property rights of enterprises, and at the same time, this paper explores
the new problems of personal information protection in the era of big data, including the unclear criteria for identifying
personal information, the failure of the inform consent rules, and the risk of privacy disclosure due to automated deci-
sion-making, and propose countermeasures in order to promote the effective use of data while safeguarding the security

of personal information.

Key words: Personal Data; Personal Information; Inform Consent Rules; Automated Decision-Making
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B, ANEZBGRMARAEH, RRBROBN, MARARFTHRZE . (BINAELL)
B Rl TN PIRE &, AR S ANREREZR . s, #EERAZ ARE, miRAAN
AT DLHAT FIRER] . ARE R & B WARTT AR AR ) IR 75, EARMATHEMBHEE. & (AEL
K B ARENTEEREYS T (ANEQL) MAY.

Hk, ANRERETEE RN EENMARE, mALEARRHMAE. B (BOIAEAL) NE
HEFREIEILTA (ANERAR) S TAEE R DL A S SR R R & 40 40 B 1 vE . iiEAN 2V, |
R CANREAL) A GReESE) MERRR, WAEZEEE.

IR, ANHERFIERARLHER, MAZINRBER . AFAESH R ARE. S ANREEEE FE R

[2] A EfEE B2 H Marc Bossuyt, “Judicial Activism in Strasbourg”, in Karel Wellens (ed.), International Law in Silver Perspec-
tive (2015), pp.31-56; Dragoljub Popovi¢, “Prevailing of Judicial Activism over Self-Restraint in the Jurisprudence of the European Court of
Human Rights” (2009) 42 Creighton Law Review 361, and Paul Mahoney, “Judicial Activism and Judicial Self-Restraint in the European Court
of Human Rights: Two Sides of the Same Coin” (1990) 11 Human Rights Law Journal 57.

[3] Lord Hoffmann, “The University of Human Rights” (2009) 125 (3) Law Quarterly Review 428.

[4] ¥EfEEEE2 B Kanstantsin Dzehtsiarou and Alan Greene, “Legitimacy and the Future of the European Court of Human
Rights: Critical Perspectives from Academia and Practitioners” (2011) 12 German Law Journal 1707; and Tom Barkhuysen and Michiel L.van
Emmerik, “Legitimacy of European Court of Human Rights Judgments: Procedural Aspects”, in N.Huls, M.Adams and J.Bomhoff (eds), The
Legitimacy of Highest Courts Ruling (2009), p.437-449.

[5] Lord Neuberger, Cambridge Freshfields Annual Law Lecture 2014, “The British and Europe”, 12 February 2014.
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BB B N 5 e = SO 0 A BRI T e B A A AHE . A A N HE B 45T R B PR AT
PR RS2 1 BRI St . SCAAT ) 2 S8 AN 2 AR I 2 SO AR e i 3 4R U (A s

. WAL (Evolutive Interpretation)

S5 COE RGO (o] JE R AR AP B AR VR, B — T BN AN REVE B B S H

BN 22 5w e — @ L ag UL L FAT 8 2 B E VKT, 18 ek AL [FAT 8 &
B, ther, S0, BREE, VEEEAATECEG DR AEEAE P BB AREREAR T (19494 (B
ZEgERE) F1EZO  BONZESH217TEGRL, BAERERET TR Z (EBONARELS
1) o (ERINAREAZ) AR B —EBEREABHAELRBR 28R, EEAGLB AR T
B EE R N BT A N BV AR MR REAR M () F A5, DA IR S A B 1 B VR AR RR T U)o TR R R 2
CANBEAR)) RAEMMERIFIE H. AEERMTREARGE, (BONARELL) & EEaymA R
A FHEARAY .

IRELLET, ATECM AMER B 2196141 H 11H Australia v Italy R {FsE S, EMER (B
NHERNKD) R BIEREE (objective character) FptLRIAER | [FARIIER:  “HHAIBIAER (AT
BHBAY LEEBIN, BIEREMENRIEARRER A ZAEATE LB PRI, WA 24 40 B A & A
B R H R RER 7 e

R,  CERINARE ALY 1468 A 35 A DT AT 7 X FE B N B S5 RE R T8, T AR &Y
(2] B S AT D [ NV A B R A 0 B R DA OR A T R AT T AR 1) (ARY) . VIS —1(A
AERE, BHAKE (ERIRATEAL) 265 M3 1E, 15 BATIRA 215 Rl 35 5 5 HY
(&5 F

B OCEON ARE ALY BB RIS AT, T2 2 R H B BB EMBGEAH T . HGolder v
UKZE%, ¥ (A EATHRER: 2 8 vl H T % F 07 BRI AT AT AH B 00 BBk TR R AR R, T
WIT9694F (HMEMANIRANE AL B3I IARUE B EL . 1 fitk, BN AN REVE Be @ 1 Joih
FaE oYy, BB RVE A B — B8 H 2 (self-contained regime) o 48 AREVERT 8L E,
KE, BBIFE AL DR RS e B R B R, B B G R AT I R B SR MR IR A0 B i
B, WA R LA, BRI 58 2 A R B — B i B 7 vk ] LLTE FH A B B 2 iR AN [R] 45 380
IEWEE AN (Judge Rozakis) Bt fEFEH R AR  “BOMN ANREVEBT VA B WA 278 R T 5%
(P48 WD R B A, WEERIE A R T 55 M R AN (8 AR 5 WO N RE VR B B 4 80 B 3 CARE A
) By, 7 Dol

[6] Commission, Austria v Italy (App.No.788/60), decision of 11 January 1961. L ECSFAE Ireland v United Kingdom (1978) 2
EH.R.R.25 FEE R R

[7] Maestriv Italy (2004) 39 E.H.R.R.38.

[8] Golder v United Kingdom (1975) 1 EH.R.R.524.

(9] FRAE Pt bR eE 15— B Al-Dulimi and Montana Management Inc v Switzerland [GC] (App.No.5809/08), judgment of
21 June 2016 at [71]; Sargsyan v Azerbaijan (2017) 64 E.H.R.R.4, tn.23, DL N Centre for Legal Resources on behalf of Valentin Campeanu
[GC] (App-No.47848/08), judgment of 17 July 2014, fn.14.

[10] Rozakis, “The European Judge as a Comparativist™ (2005) Tulane Law Review 278.
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NBEE B W S A iR I R e 58 138 — J7vkem, B (BRIMARE A AY) MR ZEIRIBE T
(P15 (present-day conditions) o Y FEEABAAIMER Tyrer v UK HJIR, AREERLEE — 5 1E
H“ (O ANREAK) 1EATESCHE”  (the Convention as a living instrument) B FEE, 8%
CANRENEDY B ZH 5 [ B AN B 95 F2 () [ 9 A B Py e i 88 . D2 S AR 7 vk B 20t I 2
SRR SR P AR U &R, 319785t B 4G #k A s SRR N RE VR (1) A R

fETyrerZrh, A (ABEAR) BAifEedtk, B2 SR REE “KlH S 5E
DR, WIRHAC RN FHE, £ B NEEMH AR S &2 IEEK, AREERH
el s . “{ESEERE, REBMNZEZ B gmE X2 808 BAARH R A S, 'gEE, 7
Horp — S0l X BACE S, RVERS ST A S B, - B IANER, 38 R R B S R A B
e 15— MR B KA R R R P T L R . 7

VE R tbiom, ANMEVEBLRR 242 SIERZ R A (BOMAREALD) /s riesln “Bua s, =
M, BEHMERHILFREE” , AR 25 EAFEZ LT R EEIIT (ALK 53
ik, BRth, €2 EEES M RNERE SN T CANERL) SE3MRIIE K.

FrUA, A BN 23 B e &8 K 2 WOk B BB v A 2R () IR, DA AR AR B3 CANREAAY)
WS AT BN “Bub s, HAE, HHMEERILEEE” FFEE, BOM AR B 805G,
B (BOMAREAR) SRR R & el (AR SRR BEHA .

TEAC AR S A I AE i ) Hassan v UK 28 7%, SUARTRBUN LS, BRI
REVEBE Ki%EE (Grand Chamber) W2 BIFE ANMEVE (THRL) BRI [ NiEE (THL) ARG 5@ A 7% B
FOHEE R, (HEKEREW AR, IEWMBUFRE R, BIFENES, BRI 5=
WEARDY M CEUHNTAKD) » ATLAHRIRE, BCEEFHE B, HAH 58 B R AL AR E,
A g 20 B AE RPN LA 1 B % o 2 1 R v SR ) 42 A4 i, B 2% 17 ZE BT 15 U0 T M R 40T 1) S 410N
AT A CEOMRE A A0) 55 1SR oy sk, BRI A REVE Bt K% g 58 7% Ji A7 1) & 4 [ 4T 2L 45

[11] Tyrerv United Kingdom (1978) 2 EH.R.R.1 at [31]. /A S Ff#RE /7 1J:, 2K Eva Brems and Janneke Gerards (eds), Shaping
Rights in the ECHR: The Role of the European Court of Human Rights in Determining the Scope of Human Rights (Cambridge University
Press, 2013); George Letsas, A Theory of Interpretation of the European Convention on Human Rights (Oxford University Press, 2009); and
Andreas Fllesdal, Birgit Peters and Geir Ulfstein (eds), Constituting Europe: The European Court of Human Rights in a National, European
and Global Context (Cambridge University Press, 2013).

[12] Drer(1978)2 EH.R.R. 1 at [31].

[13] Missouriv Holland 252 U.S. 416 (1920). fE53 K2 MR R, EBHIOE B M E A A RS “BR G, AT LIH
FERUEY, P TR FE R AR LE R R R R AR A, e SRk I, FRAMABZE R B AU 1 1 28R TR Y AR Y
P R APE S i E 2 TR E 3R . S LeAlE E MRS aa slis re i EAMANE AR — A B, Ee T,
A AR AE S 1 — R A 1 IS A A B B A s I A M B 12— M B 5 . FRAPI AR (19 G A A 2 Al 1 A AR R 1Y
B AT R TAS R UG 100 RTAE T 1B . 7 SRR R s e B IR IEARYE”  (evolving standards of de-
cency) 2 FZAMEE A 2= I “YE 17 (living constitutionalism) %5 —1#f& (25 Trop v Dulles 356 U.S. 86 (1958): “#5/\{&1F
RIFET R AEMER, 5 TN SO EEAEN . GREERNSE, LAME RS RIBIREE, 3 FErH
L —fEkat AL, 7 ) .

[14] Henrietta Muir Edwards v The Attorney General of Canada [1929] UKPC86,[1930] A.C.124 (18 October 1929). %= {[f 22 {4-(E 15
AU, AMERRZEHED T I R A BT 2 SRV E, WRZ BRI TN ERIER 357 (iving tree doctrine)
REE— AL, &R ARG, WM T BT o7 U oK, LAE B IR R R .

[15] Hassan v United Kingdom [GC] (App.N0.29750/09), judgment of 16 September 2014.
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HEMNAKRITEST TREEEZR AN T CARERK) S5tk bl &7 N 88 1 258 th
o CBCIARE 2~ &) 1075 4 fir A S AU ol 58 4 SR LUUIAE. CANRE &) 2685 i 45 2 iy
L AR B P N B VR AT B 004, B 468 SR B R AE B PR a U RS LT, B N IE % o
AT DA R IR 3 22 4 3 BB [T ROEAT H I, KO ANRE N R0) 55 ST LU RE 2 O 465
RIBUAT AL Sz RIME DN HIEH CHIN LAY PR A T E AR AE. Fril, BEhiE
PG UL 3 B AL R A OREE T [ C R, A S RA PR B E AT .
BAYERE, B AREIRBE S CBUCHARE 22 590 0358 A0 fARE SR AE mT e (€ I 78 A RE ORatE 5 i 3 1
(B

=~ Eky’l‘[:/tt%

FEBKIN N REVERT, A Gmid 508 2 IUE,  SRIEHS A B L% DA I% [R5 (i B 2 1 2L g AL g4t 1
HEMKE. FEL, ETyrerZREAA, ARERFBEERIL 71— D8 K25 DU 7 5 2 BN L 3% 11
178, fEMarckx v Belgium ZEH, AREEEES% 7 RERBNZEZ B GERZHREHB N
B IE FEEE, 2% 7SR E B &% B (HERMAER 19624 (VL BILE T L ERBEA
£, W2ETHERERERERFENRINE B T19754F (GEEA REEFEIAAL) ,
1%IE2H 719705 H15H (HRZE B & MR RISISES &L H 7 Lt g RERIREE) o B (19624F
ANE) N CI975FERED) MR AKIME L B RRDIE Rk, BNAEER EEE “EMW KA
KIS RA T, WA EE A B AT A A BB D B A A A0 AR 2K ER AR S AR T A BRLUS AR T Ao AR IEAE B R
R EA PSR . FE b, 38 N ORI AT I AEAE 1A 15 2 B B AL & 7518 — SH 0 75 I 11 JiE 3 3
ggﬂio » [16]

B | ERERE AR TV, BR M EEARTE S A, BN AREVERTE B B 0 AR
fHCH SRR, A R T T SR B R BT AR VA B R A R R AT A EE L. AU
NREEAR S TiEa—FE “AHFEIMMER 77207 RUA — L 30 BRIE B &R &9 B e M i) A vERR 1 T
TR E S B VR S S 7 o D AN [ R N PR R R, RN N B A B A
T e M I 42 78 B Rl TR RS T RO B B . D18

fEDemir v Turkey 18 —fFaEtERMH, BOMAREERERE T « (BONAREALT) & — RS
1, B8 T R I A B T IS VNG R B B R R S R, DA S N R R 8 4 3 T B R e e
e A HE DRI 28 5 0 B e A 8 e IR E A & R AE MBI MAT A7, 28T BRI N 2 E)
R, PR T LB TR, A HamEs, TASEH (BINAEAZ) 11k
BT T B R 25 10 2 A AR AR AT NN g MORER], SERY B 5k AIRE IR R | a8 i 108 —HERI I 2k
AN Ak, ANEEBEIRS] 7S G40 B S HEHER (FIPRSS TAHARARY) , BIFR S T AR &
FEBEHNMBMRE, (BOEEAERNEZE) $280%, THHLERAMAMEN (BteEsz) 1

[16] Marckx v Belgium (1979) 2 EEH.R.R.330 at [41].

[17] Marckx (1979) 2 E-H.R.R. 330 at [58].

(18] BB ARSI E LA, 2 REMAGELRIEE (Judge Dedov) f£Baka v Hungary [GC] (App.No.2026/12), judg-
ment of 23 June 20161 & 55 (R R LA S I 275 300k
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SO 2K, BNAL E R & B g BE R, LKA 20004F (BRI B el R 8w Bk
BN 2 BN B A R 8 9% S R o Do)

ARG, & TIZERMRE CBCOMARERALYY MEM, HARMKAELA & 5 e I N\ HEAE 4E B
(AR BNERAAHBEABORIRA 2 /DB KA HE 7B LR B A R, WMABGRRA Z/DENZE &
TR B B 5208 e A AR AT AT N, L A AN A 2 A A B 1 A RS SR AV B A AT
DRI, ZERRIN I N REOR VR T, Ay BRLRR IR FE AT 4

B N RV e R B DA B R AL e RE R AU ST 355 0 AR M 2 Bt . B IE A ), LR (1) S 451 2
National Union of Rail, Maritime and Transport Workers v UK . 1203 5 5 7 oy fE] tH &0 fr 22 1k 1
LR TATHE), Zy0b, JCE7aE B {0 Il g 52 B PR 25 T A A% B R & B & DL R BN & RERI & B & i
HEFF . 5 0 B A B S, Y R IE TN T i SR 1S 18 LU A B R R R SO I SRR . SR
I AN B8 75 3 e e i) ) AU S B 1 SR A R A AR P I RIS DU B, B A L RR . AREVERT AT
7B A A B A B B R R BB M, AT TR R e A A R 1 B BRSO A S AR )
PRSP A0 X R R P L, 0 LR RR 13 S8 0 A A SR B e AR 4 2 T 1 LU S RHAS R & AH )
B, B B AR AR 1 ) 12 B8 T R B T mt AR T [ R 5 e [ A9 R ) R R A A 1Y — I, 1B —2E S
BIRLYE T AT G, ) P 1 T30 R S ] 42 B8 T PR ) [ BB B AN AR AT & o ST, M N R ¥ [ B 1) 7 5
BRIEEARTEES TAHSH (Bt gEE) MBS, Hibefstadsdin, fEHEFA
A R I SR B SR I, A & A B I A 1 B P R A ) A2 4 R DL BT DA AT 4R b
[ B8 TINAE S . DIVEBE AR R BE — A E R T (BOMARELR) SB1114%.

BB AHE A RT) B vE A A 07 32t B SN R VA el 368 22 2% U H BN & B & e RE A i
B2 AR CHERE, R CLUBERE, MSRe BB HERE & BN, HARANRE (A &
MERERE. & TR (BOMARER L) PrORBE g RERIFN B i RED)SE [, AREERCMA T,
an, BMEE AR RR IR BRI TERIR . AHEZEBE/EHirst v UK(No.2)ZE H
Bk AEG Ve M Z A g R . Y S E R AR R IER ¢ (R HIE T RIFAT A5
HIY 7, E—sFRITEEMZE B GHSIRRE (2002F7H5HEI6H) M.

M. BERRRE

Tyrer ) 55 M L5 1) B b 52 2R, H3RE T BIFE#75 IR 32 (deliberative, international
democracy) [)—FREH S, FEIEFE 177 B 32 B b ok 2 Bl A AR MBI CAREAR) &%)
BB AT LR a B2 RE S, W AR EMI SRR L EmaB . 1F AR e
MZE G EEMEIRA, LA HERA 2 2. AR MR A RS (AEAL)
FR [ — R AR, LA & — T A LR B T LUARAE

LR, BN B A M A A BEIE BRI L9 A, 45 49 Bt IR g i AR AP i AN
BIEFAME. BERBRRBMNE S gz FHEBIZKF R (state consent) FEIEL, /ER6EH K5

[19] Demirv Turkey (2009) 48 E.-H.R.R.54 at [146]-[154].
[20] National Union of Rail, Maritime and Transport Workers v United Kingdom (2015) 60 E.H.R.R.10.
[21] Hirst v United Kingdom (No.2) (2006) 42 EH.R.R. 41.
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—If, BAEARFERERARE R, BRAREERLBIE i g Rk, TRV bR, SG R Eat
ZBUG SRR, DURCS N REVE B B By H a8  8 SL ks, LR . e, EHEbME R A
MR . 1BLEaRBT ISR T B — G4 R IG AV A R BRI R KX 2T (in dubio pro
mitius) [P FEREF FimaA .

(BOMAREALD) BKIAT SR CAEAR) BRBMNEZEgMAMEEE SR, &R “%
BB B ANREIL R B AR A Sy, BAESA B @Y — 8 “HREHEMWER” . £ (BHNE
BeaEiE) b, AMER “EFIES KB K HE RE WG SR, WE “REOH R
FH P ERER G BRNERR. (FEE) B —Gae TERNZEE g EE “& 7
DL 8 B A 2% & I L (R 8 2 A 3 AR R R R, 2% TR IB SV AN AL & R i, AR A5 R B ) B B
KIEE” o (ERE) WIHCHE, %8 TiE S IL ([ p s AR A J5 R, B0 OR A8 A A 0 1) % 48
B, tha, Sk, B, REEATECEF) DL KL R ANE DR BER A B B 7
A s ML FEMATEY” o A LIS B I I 3R mT DA BN RE 28 %5 A o5 (8 3 ORI 1) o M A .
BWEY “BH PR, AR MR EZ R KL R AREF]” J5 R (in dubio pro persona)
R IF R HE . D220 PRI, A2 — OB R N D, ek R (1) 2% e R N R (1) 2 20 B35 A I

B R, AR, BN SRR B B AR A R B T BN S R = RSOk, fEE R
AP I HBRASMAEEENE. #2, BONARELRESEREHIASRMTEE R —
HERY, HEER, HEBFRN, AT EBE (in dubio mitius) PLRBIZK FREFEN (&
1) fRRETTIE.

EOLAERAIIE S S 2 B, WAt R B et R L FEESKRIR T A ), BiMEZ AN
VR BB A 1) b (B 2K A A 32 28 00 H1 T 1 B B e AN TR B R 2 HE DA BRARAE B T
A BE IR AR A2 — (R 48 B A AE, T2 S R 1 2 NRE s 1) S R B ) — 49

EEME R, X CKBOIMAREAL) ffekE R ik A A IESGEERAR Imte (ks
DL 22 A B TR 2GR AU TR 0 I BN 25 B g M BOE AR TS P 0 “ L RIATEY” , ol
REMEZE G ER, SSEMES. o, CEONAREAL) A% 5 25k DLE IS 4 R i B 5
EAEREE, IR (AR B B RIREL, (BOMAREAR) 23 (HAANEEST) PECE, &
L [ B DA R [ N R 1 ) SO A R AR TR A I AR OR G IRy, CANRE R AT) 8 [ iE ey g S B
BCCBOMAREARY) BB531%) o Ay, R CARERLD) MIMRRAEREZHIR (A& B
¥, REMEIE.

CEOMAFE ALY “R A 1 23 B BV A AH B A IR0 T R 28, 3 A s B AT ] 1)
ITRAAFRAEANMEEHE 47 o POEERE (BONARELL) AR A BI NEHR, K5
BN R m i . S iR 2 b DL RIVEE LI AS BE FH DUAE A AT T4 B VR B B TR A e

[22] BARE R, 2RI DL Wil e i) S = R, Khamtokhu v Russia [GC] (App.Nos 60367/08 and 961/11), judg-
ment of 24 January 2017, DA N Garib v Netherlands [GC] (App.No.43494/09), judgment of 6 November 2017.

(23] B4 R A HECR 8 7 T AT DS i AR B RO R, (EORARIA AR BERRvEry « FRR-_EFRIYE”  (floor-ceiling
problem) , A[LAZ RIRAELL T FIPA ) B R, Hutchinson v United Kingdom (App.No0.57592/08), judgment of 17 January 2017.

[24] £ F United Communist Party of Turkey v Turkey [1998] 26 E.H.R.R.121 at [29],LL K &%t Anchugov v Russia (App. Nos
11157/04 and 15162/05), judgment of 4 July 2013 at [50].

[25] 2R Sejdi¢ v Bosnia and Herzegovina [GC] (App. Nos 27996/06 and 34836/06), judgment of 22 December 2009 at [40]-[41];
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) CAE)Y F/is. o) EMBE 4+ (Lady Hale) Fig: “BAM SR, — B BRZEA&E T LR
fRARSE, Bl REEIE B 47 € 2208 Le F Rl (1) 77 Sk i i e g 127

Y 24 B0 ) 35 AR BE K B V2 It R R b a3 7 (B8 5 e v IR 9 ) R ) R A A S R P 0O
BERERNRBEXEENZC, BTRAERFEE (A& KH (GRaE) B P57 5% 5 H R 2
POEVEVER . 1280 HoAth % AR BOAT 3 N REVE R I R AN e, W ATEAR L E T A EH ) (res
judicata) FUHI AT &F &Y B A P2 F1 (res interpretata) [0 ffid:, #OKIE R H AL (pacta
sunt servanda) 5 I FIEE B8 BRI, BOL IR WIVERBE/E20094F7 H3 H 48R 1« (8% 4 & [3] HE A
RIRERL B & i S ik ) 7 HRRTaR « NMEVE B (1) )R 38 T — 4 40 B0E 4, o 51 Arh 4 4% 8 1 2 43
8 2 A AE R AR R, HIE 28 B A0S B AR 1 R R o U I At 3, a8 R A RE A
2. VAR AR iR I k% B R BE A . BRI EEEE A REBRNESE
Aol CANRERAR) (HEEMID WMmTaetE L BIEE (AEAR) KraRE B —ME&mH
e ”

NFEVE B ) TAE & SRR A A B8 < 3 (O ARE R Z0) e . BY BBl R R A 2wk g A
RE DR a8 32 B0 0 40 IR 905 5 40 B8 1) 0 PN B VR (B AE A B PN e AT, T T 2 W N R 9 B A S 1) A HE
REMEAR, MEABXREMNG. Mk, GiEhFERIEWRERE (A R EBEREER
BARF ARG BIRE A MCER CARERLDY V08 2 NREE B iR AT il B J5 R Al 32 2
IZ), TR A 6B 2 ] BEECN R st BB TR H ], BPACE ] 308 B E AR 0 ER e, BUM AN
HEAEE R A REEAER, AXIER, ANERERAEE. Z8AETREUE. ER
—{1F] 22 B b 7 B0 R B PR B, RN NV P A B 218 LU SR AR I 52 5 PR (R RO s A%

EIEMYE R, WA DAEESRE I (A8)) S|BR R0, 50 BoRER AL
B CRPERIGILT A, BRAEE BRI CART) SISk EIE e . BIEAREL, FH et EEAE AE
ERME B T BT ISHELE BR G, AR AT RE B 3 f B 50 3 55 K e IR 14T %4
ERAE LHATTE (ALK #BANEREBRM, BARTENME ALK FR <A
RERIA B &R DU “ BN A L8k e (0 B vE SR s, 132

Popescu v Romania (No.2) (App.No.71525/01), judgment of 27 April 2007 at [103]; and Anchugov (App. Nos 11157/04 and 15162/05) at [50].
A A BB 20 HACO0 A I — EGR AT RAA (EONAREAK) WS —fitiE. 2 HiEDemicoli v Malta FI|e 2 1% R M AL L

(Council of Europe Committee of Ministers Resolution DH (95) 211 OF 11 September 1995) LK 8% Open Door and Dublin Well Woman v
Ireland P2 BB EEE 145 IEZLE (Council of Europe Committee of Ministers Resolution DH (96) 368 of 26 June 1996)

[26] Article 27 of the Vienna Convention on the Law of Treaties.

[27] Lady Hale, “Common Law and Interpretation: the limits of interpretation” [2011] E.H.R.L.R.538.

[28] £ H Sejdi¢ [GC] (App.Nos 27996/06 and 34836/06), judgment of 22 December 2009, friEAZE /T, 4t 4150 76 1 BN B 28 e
FAECEH A VK OB 5%, AT 0 Baka (AppNo.20261/12), judgment of 23 June 2016, /3% e, 474 Fl
FIERA R 27 R B mnE B n A R ) (RO ARE AR ) AR 5¢

[29] X hifmzy/2 “interpretative authority” , A RMEA R RO EHTT, WARBEIRZEMT A AL THUHRY
PR, R A A 1 R A KA T 2 IR NIRRT G

[30] Vienna Convention on the Law of Treaties, art.26.

[31] European Convention on Human Rights, art.19.

[32] Loizidou v Turkey (preliminary objections) (1996) 21 E.H.R.R.188.
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i NHEEBERY A b

ANSEHirst v UK B30 S04k, BT RLFE 5 56 0 i A B N\ RE CR S BE 28 BT T B 1) F B o 9 8 (1) v A
S0 st B B RR b R TR0 i T A D PR AR b . I3 SR PRI B BhiE A T e R0, ASEm AR B R
B, A b IE R PR R Bl A AR T DL N LB S V. BOE R THIE R A SRR
EATHAREN, B8N, ZEE RG], WEBATRR, AR R T AT RS2 B
A EEwE, AmeiEa 25, DAPENASEKR T (AREIEEE) F3MRMHE.

13T (HUE T CHEFESCERR) |, 20044F f H O HirstH OB A # AT, FEE20104F
Greens v UK U4 GBI GHH, R O BR B o R BT V2 o I 7 T b 3 O [ o 2 T 0 38 B
MM EERERR T —FE RAMERGR, BRI A RS, (HRDE 2201245 AREVL P Kk BEE7EScop-
pola v Italy D51 By b 088 7L Re S a2 8, SE Bty G BREVE (T it 7535 {1 52 4 KAL) 8] 2%
FIE A B B AL, ARSI R aTA5 At B BhR B B BRI R, RIERE % T 7E HirstH) iR i)
FEARALYy, FRA] T KRR, 08 THVR A Bk A AR L = AR DL BB N R R, R
am AL R B PR AT RN BB RS an i o R 28 KR SR B U IR SR RE AP — (B i B L Rl iE
T ) B2 EL AT A G, T [ 3 ) R A AR 1) 0 N 58 B ) o B LB A AP IR RIS T, ARE VR B
ERABRANFEFTS (ARBIRTE) BIMEMHE.

LB B Hirst IR R DT, LA AP 08 FL A mr R ST A R IR R, LA S R A (R e 2R i ik
THRAMER AT 2, DO 201240530 KL e 8 AR B SHARRE M T T ¥t Konstantin Markin 0370 %
IR, 5|9 T RRE, RE R R A 2 AR AR T R T TE . 20134F Anchugov P81 H iR fIT
i HE P T B IR Hiirst 6 — A%, tO2 B A 2% 1 J0 NS BR 8, (LIS IR B0 Rs i 2 SR E T I8 N I8 B 1 2%
1B R I A E MG CHRBEEL) H3206533K. BRI A Bk AR B AT R &SR, B
BRI SER T (ARIEIGEEE) 3, @i 1580 a0 M &R s ok k. EkaE i
DIRFEEPEE 318

FHIZ s 201 54F Ak & 0 d vk v e it CHB 8 07 B 0 Im N IR O N RE V2 e 15 09 ) i o vk, TR
FEAR AR W Bk B S BN N RE R e 1 R e e (AR AR B k) L DB N RE VR B () R A AT AR
AR BT SAT o DRI 2% 5 TR AR 2 0 N0 v A VR SR S B R IR, 7 AR O R VR B i sk A SR Il
1 373 A — {1 R ) ARt R AR AR I RRE TE O N RE VR B IR BT R = A 2 A
fr7 o BOHRE (REENTEER) MiEBMEE2015F 12 Mg a7 (BREREE +,

[33] Hirst v United Kingdom (No.2) (2006) 42 E.-H.R.R. 41.

[34] Greens v United Kingdom (App. Nos 60041/08, 60054/08), judgment of 23 November 2010.

[35] Scoppola v Italy (2013) 56 E.-H.R.R. 19.

[36] EARE HHBUERESUE. AP FR e LA . (EMcCann v United Kingdom$| IR 4%, FAHEHEHEERE. « (K
B FR AR A A i P PRl HANEBR S BRI R BV E R B IR . — LA AL OV AT RE, (dh
BEBH o 7 SRR IS WS (Death on the Rock) J3R “#E 2 7 Hmk’ . JEEIRI T AHE 7842 (Michael Heseltine)
B HIRUE FEBN 7 (2 Daily Mail, 28 September 1995), HirstHI R B 2 HE 67 1 F

[37] Markin v Russia (2013) 56 E.H.R.R. 8.

[38] Anchugov v Russia (App. Nos11157/04 and 15162/05).

[39] Constitutional Court of the Russian Federation judgment No.21-P/2015 of 14 July 2015.
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Bz, B ANEE R IR CRIEREE A
FEEABIRA T AT . O FE20164E4 7, MR EE T
PR ZE AT AT A RETEBE I Anchugov )ik, (41

B8 W B VA VA B 20 Lo A [P AU MBI 1 WM A REVE Bt & BT I AR A7 fa ik . D20 SRR N REVE B 4 K
Z AR BIPAT 2 2 DD IR EFNA R S AN, BEREKEL, £ ENSE
B, g A0 B AN B[R]V Bt sl 7 — A2 6 HL DL B B2 53 ] 422 10 07 SR AT Ik . B30 B4k 4 0 &5
iUE%%El_¥§1573##%%%%TTE@#%€% (4] 7038 2 A 2041 31 B 22451, ALFE3E 44 1920144F Yukos 1451 H)
P, 0B HIVREGE T BN VLB R L b s B R, AR TR AV 18R RO . I 2 A E
%@ﬂ#, 201741 H Hk &8 W B V2R e A H Ik, SR A BN N REVE B 1 & B VR E  (just satisfac-
tion) T (HREAEMTEL) , HENMATHUTEE ., o

FIEMHYE ST, EEEHFERLL (UK Upper Tribunal) FE4E T A HE LR A ik B — S50 6 1 HR
(Paposhvili v Belgium 71 ) giA & CLEENTERT 1, T B 5 40 38 1 Bt 38 2 NV Bt K g 1 1 5
BB T E CEMEEOR, EEAET M, 3B BT T R o M EG AN
REKEIR Y T B ) OE B BT E A . D) G SRR b, EARANKE, RERERRE, 2B
R 5 - 1 R B, S O [ Y R AR A R AR R B, A TR UM N RE Y e A B V2 B 1) R R
TEFERARELR A8, AH B RGREIVEFIIL, TR HFFAA T R R ERER], e s A2 2 b () OR 58 B0 K e 13
RESME EMERE, mRARBEBREK 7, FRThEERENEE e, mEN AR E &
HE .

H(ﬁ%%%%»ﬁﬁ%% R PN T E]
RVEBCE —RIEH 7 (CESERRE 1), #

AN~ BHE R R ] 1

H S MR R T, BROH 2R B AN B R AR S8 1 S WO RV B (R At o RZ R L — M R
P 37355 AR 5 N T2 e 42 U A DR 8 2% o 1) 40 10 A A 7 S 280 (AR . 23 T CAEAE N

[40] £ H the Federal Constitutional Law No.7-FKZ of 14 December 2015, 14 | Federal Constitutional Law No.1-FKZ of 21 July
1994 on the Constitutional Court of the Russian Federation.

[41] Constitutional Court of Russian Federation judgment No.12-P of 19 April 2016.

[42] BN E oW RO ARECL RS 211952 2%, 2 H the European Commission for Democracy through Law (Venice Commis-
sion) Opinion No0.832/2015 on the amendments to the Federal Constitutional Law on the Constitution Court, 13 June 2016, CDL-AD (2016)
016.

[43] BARASEA TR s | 38 0 Be s 71 5E, 2 among others Keller and Marti, “Reconceptualizing Implementation: The
Judicialization of the Execution of the European Court of Human Rights’ Judgments” (2015) 26 E.J.1.L.829; and Hillebrecht, “Rethinking
Compliance: The Challenges and Prospects of Measuring Compliance with International Human Rights Tribunals” (2009) 1 Journal of Human
Rights Practice 362.

[44] 2017412 743 A etz -

[45] OAO Neftyanaya Kompaniya Yukos v Russia (2014) 59 E.-H.R.R. SE12.

[46] Constitutional Court of the Russian Federation Judgment No.1-P of 19 January 2017.

[47] Paposhvili v Belgium [GC] (App.No.41738/10), judgment of 13 December 2016.

[48] EA (Article 3 medical cases-Paposhvili not applicable) [2017] UKUT 00445 (TIAC).

[49] EEEERANR R A ERE I SORE, Sl MR e B 275 S B IR BR Y B R, AR SRS AR R S 35 I
@
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REVEBE IR 64, fEIRE R, MERZEREC DA N fi b o AN REVE Be 8 S ik, BB AR 2 .

WO N REVE B 2 — M0 B AT B Ve ) R AR, AR E R REMEE (BMINEER
kB ORE) EEEA, (EHHREEAR A PO W HE B EA BRI S AT LI Re v
RE. DU RBTA NBEERCE B IEENE, BT ZABONFEE N Bz MEGE &AM, ARS8 o
B RGN E 47T (BONZ B g =) A8 NS AR . BOM ANREVE Bk B I8 il ) 4
REEKFEHIES.

(E VB B N SR AR5 ST AT AR AT LA /e o IE WIAEAR 22 B K 1) 7B vk B fl i v e, BRI
REVE Bt B R AT 7330 6 8 AL B Bman i B, (R R 20 38 2T AR . CBRINARE A YD BE25fkeik
Bl ke “IEEVERL 7 EE (chamber) MER” (WJLAEAR) o FE L, ERN4TRIEE
#2548 (sections) , B4 B3 B4 73 EAH e . FH A R & 8L B o 0 o8 o AT
()8 BIRE SR 0 AN B Bt DL — i BH B Y, S AE G RSB b o) B 2 AR A0 8 I o 3 Ak 1) i A
J5E AT IS B T D] 20 st 198 AR 0 238 B A7 45 2 RO SRR, R T P DL B e b (R V2 B 1 PN RS B S 12k

I R P R I 2 UK SRR B VA E R RR LR VA B BE = A I T AN B AE A1 YRR AR IR R
o QEBTHLRIY 225 13k “VEBRIEUIR E Moy SOEAT IR, ELR iR WA B R R 2R
BB, 7 EBCHRLY ZE28fkii2akdIAtie: “WR—NEEMEREHEAMERBZR, i
AT LE R R, @@ e A B BREh A, 0 H AR B bR IE 2 DLt Ik 1
e EAE AT E, WBEEMEEE AT LI HE 2B R A&, 7 G B E R —
THER A& EEAL “UTERFLR” 15 2] m & .

0] DL — S IL A PG A7 e I — D I sRVE B RS . VA B AR AR S
N G HaE VLR S RLE M BRAL (AEBR R v AT BUIRTS) 12 Bl T/EAN B HaE AN
¥ Bt E A A PR A JRE R0 R AR S R E

EEAR S RA%, MERZST NWRA B B ah R e 1 — S B R BAL ;8 L [ ST I A
FH NFEVE B R VAR AL IRE, 0 ERZIE H E IR AL e « TG LB AR BUHLE T DAAL 4R
NHEVE B R B BUR A 5 FE AR M B ] A2 EAT T« e Py i elfa . 053

NREVE R A — 8 B w5 B B e m v, A CBOMAREA YD) MEREE AR R EE R
NI RNERE KiEEE (Grand Chamber) Fl143E (chamber) HJHRFUALEHERFH. B {HE,
VL e 1) 325 B VR 18 mT LA — 28 n5

VB 1 32 B A B R — R A R RV DA R RE N B R VIR . BTA Kk, B
FLRY 245w E T (AERAR) B0 B4R MESHKM . GEBRBRD F24fkekTE
e “HHRCRER R RIERE A E UL AR LB EZ AP e RAE S AL B A S G hE M
77 O T R B P R E A b ISR B R ST 1 DU A A A R VAR B R, TR B
B—mR1%E, BB HEb ke BgghE. 7

B, AR O T o I (Regional) 70 &H DATE REHE A1) RILRE; B4 “[&

[50] European Convention on Human Rights, arts.22 and 23.

[51] European Convention on Human Rights, art.51and Statute of the Council of Europe, art.40.

[52] European Convention on Human Rights, art.24.

[53] £l Dunoff and Pollack, “The Judicial Trilemma” (2017) 111 (2) American Journal of International Law 225, fn.102.
[54] European Convention on Human Rights, arts.45(2) and 49(2).
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W7 o MEAN RO 3 A, ORVRBE VR B I T B4 8 1) O U0 A8 e o A A AR

B AL BE 4 B2 (chambers) PAK 4330 (sections) , (AMEAZY) ZH2604 %8 LR HIH 28t (%
B RIY SE2SMAIE 26 7R e . (EBRFRID) ZE25RFIA “El Sk E” Hedl: “o
TR A B RZ B A B B AR ) B e, 36 HLRE S I W 8 A A AN [R] A R RS R 1B A
I “o” MAZE “aRE” 17 o GEBRERD 26555 1KbIER A “VEB 7 E IR ¥
Bl R AR B ERZ A w0 7 X 25 4R E A S A E BT o AR EERE,
ERARE BN 248, NREVE B b Rl 0 SR i i 92 44, AR vk K ik A b @i . R4
TR RERIN B, B AR B 703 £

18 e E JERZ A R AR A, DA O 70 A 2 F VA AR I AR P AT TR AR R R AT . B AH
$b,  ERZHE CR w2 A AR A BRI B e P AT ] TRV, Y BRAT AR TR R I S . R R A4 BE DL KK
VA BE PR A RS I R A R A R B AR, KR B Bk B AT A B A R B R AT

IR — B UUR B, E Y B SRR AR E A AR . 18— OkEE 1 kR
) — IR N B, $2HROE — LR, G A B 5 2 IR [ 5 6 ) vk B A 2 40 g b RE R A A B RS
8, IRAEMERE DA VUE, EEERW 2 AFKME . F£REEEMY, AL REA T
2R HHEEEREmETRE B DO RO IE

Ho, (BOMAREALD) WREIEEERE SN AM. Hik, EiNEEREBMRAE
FURER SR EZ, GEABHAD 48R S0M M E I B Be i LR BT 75 2L M ) IE B S .
R, HBRAEFEENBINZ B gZHERER], EYy, BUF, BAICLAATAEEMEEERSE A
PG, BRETLL, EEZABVEAE RS B4, EERE B WOt % 1% I BRS 1 R BT v
7625 B AT A f AR

BATVEE o] DUARBE CANBEARY) 5534405 B M 4 B G5 A T 52 BB 1 FR 5 0 2 Bt S8 R0 B
Er. DSUBEEE R — R AERAEM IR S AHBY, AR RNE IR E NAEVER B = f B2 HE S B AT I
Ho DIFEEG, BEEECLLAERER S NS kb e RAm a1 fEAL A AT B Ak ml ik
HAN L, B RA AN R ERE, B —TERG, BE R B2 B E TR
BRI, Mhelifh AR B R AR R EE . [0 SRR B AR an MR AT VA B A AR Rl ARk N ERZ A
KB AR, EEE—WEHE, BEEEENIE AT LR s e, o 5e b

[55] JEmi@ B b M — a3 BOAG ST B AN B B a3 38 Akl QERBERIRND SR26M 1kalt, 7Effdiss s
PFRIRIEIRE, AL FI A BEHE 50 B 00 ] B8 28 U AR B AN 3k B R i o PR E I H AR AL

[56] Mg fhak# ithig S5 = A BT (22 7 Dzehtsiarou and Lukashevich, “Informed Decision-Making: The Comparative Endeav-
ours of the Strasbourg Court” in (2012) 30 (3) Netherlands Quarterly of Human Rights 274, fn.10),

[57] £ R the “Guidelines for civil participation in political decision making”, adopted by the Committee of Minister on 27 September
2017 at the 1295th meeting of the Ministers” Deputies. (FEEAT4E) A 2 WO IR P B Iy sk e 1 B, it s pir A 2 2l
SETRSRE R A TR A7 RIERCE AT R . [F] 2 L the Parliament Assembly Resolution 2182 (2017) on “Follow-up to Resolution
1903 (2012): promoting and strengthening transparency, accountability and integrity of Parliamentary Assembly members”, adopted by the
Assembly on 10 October 2017.

[58] European Convention on Human Rights, art.27 and Rules of Court, r.27A.

[59] European Convention on Human Rights, art.24(2).

[60] European Convention on Human Rights, art.26(3).

[61] European Convention on Human Rights, art.27(2).
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B ERIBER I 2 B A BRI E 1. AR E REA 18 T ANREVE B 28 & K37, 38—
REAN B R SN SCREAT I B v M A2 AT i s A N Y R R R

B R E I E A T 2 AR iR . 02T B R T B A A 110 R 4 T DR e a2 W A7 DA
HEHREGEHGNEE RN FE TR, (ALK 450N ASE R ERRH0E I 2 SRR BURVE
B FEECE IR BORAN /D BOIR B9 B R ERZ P AR s m, DA IS AR B AL . 16

BRI LA S A T2 B E I S AR E R AR, R R R (BAA T2 B R
D FRRTBOER, RFPRESE AR EZE AR Gudgment) F1. (4 g b, A B ARRK
B In B 2 L B R B 2 (decision) H. (AREAK)) 4SS 23R B IR AIE ER
I, BEMEZRREE B —EEsh, BRI (AR MR E RN AT RE, AR
AELZEFARE. A, GEBRFBIRD 74058 23K R B 18 KVERE B 1 BE 1 AR 35 A
AT DA% s — 0 B BE A S 583 B (bare statement of dissent) L&KL (praeter legem) o iz 8%
(72, AT 52 3 e A IRe ik g LA 0 1) ) S 1 R R, 08 D RV B B N RV o ) A R RE DA B
H ALK M (AREEE) M. @R EANERE (Q8) 333455 51
i AR AR R, B A RAEE AR I EE T 8 N, TooT T 8 T L AR R R 1t R AL
FORIBOE T, VEE AR LM N B W e SR Y], ERIEEREM. [

CANHERAKY) ZB46MREE3 . 4. SBSFOERA HEBRAE MR AR HE IR o In N B R = . (R
QLB 559345 tos) B HELE (EFE R VR AR P In N Bl 57, (R BB991fk to0) A A 45 1k
FERBEFIR PN RS R G ) B2 AR, MRS R, SRR (EBEAR R 28
MERLZFTE T (ANFERK) A6 AGEL I BABER AL, 36 H A CAREAK) HE45MEE2NK
— g, U

[62] K Zyia i SCRB AR A W B CETT 55 01, B & RS K B IR B B EUE I VERIRE,  Fedndepidert,
KA G i (margin of appreciation) /N R FE 1) (i F LA A 3 R I3 (European consensus) 4T, BFN G 2877 THIN S, OO AR
Wi R Al sz BT (RN AR B i B P i I A IR &2 AT, 2 1 Dzehtsiarou, European Consensus and the Legitimacy of
the European Court of Human Rights (Cambridge University Press 2015, ch.7), LAz Tulkens and Donnay, “L’usage de la marge d’appré-
ciation par la Cour européenne des droits de I’home. Paravent juridique superflu ou mécanisme indispensable par nature?” (2006) Revue de
Science Criminelle et de Droit Pénal Comparé 3, and Tulkens, “Conclusions Générales”, in Frédéric Sudre (ed.), Le principe de la subsidiarité
au sens du droit de la Convention européenne des droits de |’Homme(Anthemis, 2014)).

[63] AR HIREE ISR S SOREE R, JUHR R R A M el M rY BRI, 3 AJH .

[64] £ H, Navalnyye v Russia (App.No.101/05), judgment of 17 October 2017 H.rh gl iy B 4L K E (Judges Keller and
Dedov) S B EMEE IR, Tibet Mentes v Turkey (App. No.57818/10), judgment of 24 October 2017 A -KH-F T L E, R EHTEE N
PR R TE Y (Judges Karakas, Vucinic and Laffranque) &8 1B =R, Ll de Tommaso v Italy[GC] (App.No.43395/09), judgment
of 23 February 2017 Hrb 3 H C R A B B R .

[65] ‘EAE ARER: e EFENT RN AMEZ: B & (FAUHRM SR LI 1 (2 5Van Oosterwijck v Belgium (1981) 3 EH.RR. 557
and Cardot v France (1991) 13 EH.R.R. 853) ,

[66] Rules of Court, .56(1).

[67] Rules of Court, 1.88(2).

[68] BB LI SE98 M.

[69] BUILEAGILBER A 10445

[70] =B BRSA A RE: B W A B e R P I BB R . (2 FlRingeisen v Austria (Interpretation) (1979) 1 EH.R.R. 513
Horr g R A 3 2 E (Judges Verdross and Zekia) 3555 T EBEH)
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PR MO I R T 2 B EOE U7 BLRORTRE /N A TR AR s SR SR A AR KTR g
HpEoE U MIEZR M EEE CRREAMR) 1 HiE e W HIERZ AR . ) % B
IFAE20154E (A& EREF) TARHEEMIRL TIELL20R, U4 BN DL B PR B A & A R i it
APE AR U IR R IR, P TR A W SRR i R B 7 B SR A 0 R AT AT HE R AR
R &R e R T B HTT — AR, )

L B e 5 R B 8 T R T S AR AR IR A S R 2 B B A 8 e vk e w] v R P S fHE 1)
Bl D7) AR B R B AT TTER T 1 [ PR R e ik i o DA K B 0 B R Y. 78 Rl e Lk ]
B BV Be B 5 PR AR N B4R S A 4H . BB SIR A E B A AR . T R EF A
FEAJTE P 46 0 5 BEAH B2 dn (T SR 2l g o 080

SRR TR W — MU D0 R B B M S (R e B P B R R R LU R AR SE ARSI DL
AR B A AE . O30 BN OB R Bt 2 — (GR35 1wV o B T B AN L “ Bk
7 U R TR AR AR RS AR G A S BRI VE e 2 8 ARSI ST, or, BB A B ZORASH AT
HRES)” AN, AR AL S BNAE KR SRS IRBEERCRE R TAEN R, BN 2 2 a0
RO AL, B (ESR AT DU B 2 SO DUAEVA B I B

2 B A RO A BV B AT UMV BB 7 T iR R E L. S AR (the Bureau)
BRZ AnK) SR, REEEE R R, B IAEMIUERE. ) Jrf i mE S IR
AW A E MR VEF TR E 2 N, H o = R A B e = TR O N P AT UM AR R VA SR IE

[71] European Convention on Human Rights, arts.27 and 45 (1).

(721 CAREAKD) SB43523, B3R GEBEHRLY SBT3MEB2HFUE “IHBRDRIFATFEASLERA” .

(73] CE:REHIR G330 4 R BRI B B I B B A .

[74] 251201543 FJ27 OAT & IERRA “BOMAREALMENE, RMIEFENEE” Suasm (E5) 0 Bl AT
BT B RO A IR HCE N 2R, A EAREEBE (201657 1 H S BRI A B 7 SR e % IR AR E B B I

) 8 R LARE i 5N LB E AR AR SRR A KR B 2 PR, #RRBAR AL 20

[75] % HMaria Cruz Achabal Puertas v Spain, United Nations Human Rights Committee, Communication No.1945/2010, 18 June
2013, LA AE Centre for Legal Resources on behalf of Valentin Campeanu v Romania [GC] (App. No.47848/08) 7 &[] Bk = .

(761 CGEBeHLAIY SE7200 58 350Ut T BL L AH B RLAE -

(771 QEBEHLY SEISMEBIRELE:  “om T HECRAIBINER BTN — 200, Whbe R — & nls BRI B . fhal&r i
R R . ANEBIM BRI RS, JCH IR R A B E LB

[78] European Convention on Human Rights, art.36 and Rules of Court, r.44.

[79] 25 (A ZE € (CDDH) #45) CDDH Report on “the longer-term future of the system of the European Convention
on Human Rights”, CDDH (2015) R84, AddeddumI ,11 December 2015, p.83: “BAJATLBE 4G IIMIE, AWETRELZ: B &l A1 be i
FEVERETE R ] .

(801 15 b AREMERE H LAY H1 R S0 4 B s e b N 1 48 = 28 WL S 363 (1A, Ferreira Alves v Portugal(No.3)(App.
No0.25053/05), judgment of 21 June 2007 at [40]-[43]) .

[81] Dunoffand Pollack, “The Judicial Trilemma” (2017) 111 (2) American Journal of International Law 225, 226.

[82] European Convention on Human Rights, art.23(4) and Rules of Court, r.7.

[83] European Convention on Human Rights, art.21(3) and Rules of Court,r.4.

[84] £ FiStaff Regulations of the Council of Europe, arts. 54-58.

[85] European Convention of Human Rights, art.25.

[86] Rules of Court, r.9A(3).
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R BT Py SORYE IR BE A M 2 R A LA AR S, (RIS TRAEFS N RE A B AT BUR AR R1VA
PR M. U RA SRR RVASE IR RN, QRE SIS, #R R i E

FEBGNZE B & Bl TR 2 A, F IR B (AT UMV BRERCRE, — (0 A6 ph a2k o 4 K e 14
AEAN A ER S JERZ 2R RBONZ B G AR Z B g UAGRG AT,/ &ik b 25 1 BLR R 2]
W TARRCR . BB Z R, AR B gAn B 2 1S HR AERANY (RBe Al o 1)

& THE CNERKD) B BN A SRR EZRNEE” B —AE, PO AHEE BT B 3
AU 1) A B S R TSCLE 46 A B B S (R IR 0 2 A AR IR A 2. Y IR AR T S SR I R A 0 e SR T
MINTIANEA TR B 1A LA g — SRR PRI 1, AREVRB I JE R L — Ml “HFfF =" (situa-
tion room) ¥fEFAYHE EILHAETHINMEE DU AIREE S R R B e
AN BAT BB IT,  BEFAEVE Bt S0 AT RO R G S F ¥ 16 g LUK R A Bl S 1) S0 R e 53 388 1) 248
RESGRERMANE1E.

B fietisg, EVER B AIBIIE & (AK) &, & TR0 BRI LEIE A AT HIR A AT B
JERZIEINAE ] CAKI) BSR40 4K E IR AERE UL H 78 70 &5 R4 N AT 16 B 9 3 U A 1 HE
A, 3 S 7 UHEIE VE BRI AT  RVEAL, TE SR B NI BE AN E B g i R & B o B
A RELHA) 22 ) A RS D B, 0

RS R B A e S AR A T AN R AT A R A SCA Y R AR AT AR AT
BOME BIGEY . (HIE R WIB AT L m AR R L, B RO R TR AR H H a5 SN A4
RETT . VAR IRBERZ AR A AR BB R E— A E R I R
AT B A PR, ) AR B R A IR R R B WO A RETR B A A PR RR . (RIS EE

[87] Rules of Court, .9A(3).

[88] Rules of Court, .9A(4) (read in conjunction with the previous r.9A(3)).

[89] IEBEMIAIEE1I0ME (BFERYESIISH FEE J7 M AL .

[90] Loizidou v Turkey (preliminary objections)(1996) 21 E.-H.R.R. 188 at [75].

(917 HFLAE20054F, JRATIED EHAE R BN AR B TR A it s« SRS T B MO B FI PRI ZRAF ERZ A5
BURSSRE, FIrA PR LA O IR B LSS Rz B s AR o 2 5 ARERR 5 22 B & ¥ #5CDDH Report on “the longer-term fu-
ture of the system of the European Convention on Human Rights”, CDDH (2015)R84, Addenduml, 11 December 2015, p.82: “¥ijAH4 R4
8, ARERSHEZ: 5 6 (CDDH) SR B B AT RO AlE BUOR AR S, AT SR B ZRAF A B 8 3 A 2 A 00 L
M BIE A R 25 B i B T A st ) e ml s A mT ) RO AR A FOR T R AR . BTG FHEUR20154F (AT JEm &
R EBOE SRR LA S R E IR TTIE, JUHRIAR R MR E . B AT R 2R o e R PR A
A, DA BRI AR 7 S REERE R e BOR, B U8 R 88 R M. (HRRB C ol WIS BUR A, 7§
20174F5 22 HL, EBEE A 58 IR AT Fh A BER L A B < TR BRTE U R U A, BRSSO R R ARSIk, TEATA S
DT ERIERZ R A R AR SC” (2 ELEBEAEl B “ B BoR” ) .

[92] ‘EEURELEREA L, IR EAG T RO 2B I B G R EE . Burmych v Ukraine (App.Nos 46852/13 et al.),
judgment of 12 October 2017t i “ )R~  (strike-out) FIYRERZ % MEZRATAEAERY R IR TS, Sk Bere e b 29K
N (B RAREE1T4,175,181F11998) .

(93] B (EOMAREAZ) 460 AT XS MBORTE RN, 2 Fabris v France (2013) 57 EH.RR. 197138
BB, BT CARERL B R 2 AR B A i e Rl F 7 2 Y 2362000 (2)) , 2 RMoreira Ferreira v Portugal (No.2)
(App.No0.19867/12) judgment of 11 July 20173k 1% B f = .

[94] £ H Elisabeth Lambert Abdelgawad, “La mesure de la performance judiciaire de la Cour Européenne des Droits de 'Homme:
Une logique managériale a tout prix?” (2016) 159 Revue Frangaise d’Administration Publique 824.

[95] £ Hthe Committee on the Election of Judges to the European Court of Human Rights, Procedure for electing judges to the Euro-
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Abstract: In this article, the author debates the reasons for the current strained relationship between some Con-
tracting Parties and the European Court of Human Rights. The author argues that much of the criticism addressed to the
Court is ultimately aimed at the founding principles of the European human rights protection system, like the principles
of evolutive interpretation and European consensus, as well as at the Court’s soft law and social rights friendly stance.
He briefly analyses the contradictory reaction of the Court to this criticism. In this context, he considers that both the UK
rebellion against Hirst and the Court’s backtracking from its own principles of interpretation in some major cases have
had a negative “snow ball” effect on other Contracting Parties to the European Convention on Human Rights, as the re-
cent confrontational attitude of the Russian legislator towards the Court has shown. The article concludes with a defence
of the Court’s traditional mode of reasoning and a pledge for reform of some practices of the Court based on three steps:

more independence, more transparency and more accountability.

Key words: European Court of Human Rights; Powers and Duties; Judicial Independence; Jurisprudence; Statutory

Interpretation; Transparency
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Abstract: The Asian Regional Preparatory Meeting for the Vienna World Conference on Human Rights was the
first regional human rights conference held by Asian countries in the new international situation after the end of the Cold
War, which opened up a new era of regional human rights cooperation in Asia. The Bangkok Declaration adopted at the
conference, while reaffirming respect and continuation of a series of human rights conventions such as the Universal
Declaration of Human Rights, focuses on expressing the human rights position of Asian countries, reviews important
rights closely related to the human rights development of Asian countries such as the right to self-determination and
development, and enhances the human rights discourse status of the Asian region in the international community. The
Bangkok Declaration is a strong response from the Asian region to Western human rights diplomacy, and it is also ben-
eficial for Asian countries to better coordinate and solve relevant human rights issues in Asian political and economic
development. Its historical significance should be reiterated and examined.

Key words: Bangkok Declaration; Asian Human Rights; The Right to Development; The Right of National Self-de-

termination
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Abstract: The minority languages in China are weak compared to the common language, Mandarin Chinese, and
are facing problems including endangered situations, absence of legislation, and inadequate protection. With the dis-
closure of cases for recordation and review by the Legislative Affairs Commission of the NPCSC, the theory of the
common language priority which regards two languages can not be avoided to compete with each other has been pro-
posed. Minority language education rights have been recognized by international human rights law, and they are implied
and unenumerated rights in the Chinese Constitution. The government should respect the connotation of their rights to
freedom and promote the realization of their social rights. Under the bilingual mode, the degree of emphasis on minori-
ty languages is not negatively correlated with students’ proficiency in the common language. Existing legislation and
some disputed regulations have reconciled conflicts of legal interests. The principle of practical concordance is given
priority to the balance of interests principle. Therefore, the theory of the common language priority does not conform to
the principle of practical concordance. The framers of the constitution have already obtained the measurement result of
equal status and functional distinction between minority languages and the common language, so the principle of interest
balancing should not be applied. Based on the above, the "Law on the Standard Spoken and Written Chinese Language"
could be amended to the "Law on the Spoken and Written Chinese Language", with a special chapter for the languages of
ethnic minorities. In this law, the "menu system" legislative technique should be adopted, and the bilingual balance theo-
ry should be used to balance the minority languages and the common language. Moreover, local governments should sci-
entifically implement the bilingual education policy. The central government should respect relevant legislation passed
by people’s congresses of ethnic autonomous regions based on the principle of subsidiarity, legislative flexibility, and

executive flexibility.

Key words: Minority Languages; Mandarin; Linguistic Rights; Right to Education; Local Self-Government
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Abstract: On the grounds that the concurrence of confiscation of property involved in criminal cases, which is
common but overlooked in practice, has received scant attention in academia, a comprehensive and systematic study on
this issue is conducive to solving practical problems. The evaluation principles of forfeiture concurrence theory should
be principle of comprehensive evaluation and prohibiting repetitive assessment, while the disposal limitation should be
equivalence. With the disposal limitation of equivalence, confiscation for contraband is by a standard of actual control
principle, while the confiscation of unlawful income and personal property used for crime jurisdiction should follow the
ownership of jurisdiction. Forfeiture concurrence theory can be divided into two types: homogeneous concurrence and
heterogeneous concurrence. The most problematic concurrence is the concurrence of confiscation under the criminal
pattern. For instance, under the duplicity, the premise for convicting and punishing is based on confiscating the illegal
gains and the personal assets used for criminal purposes by the offender. The contraband, whenever they appear in con-
nection with a crime, regardless of conviction, is subject to confiscation. The relationship between duplicity and forfei-
ture concurrence should be intersecting, not identical. In cases of joint crime, forfeiture concurrence should adhere to the
principle of joint recovery with individual confiscation being an exception. Whether a crime is prosecuted as completed
or attempted, it does not necessarily entail the confiscation of personal assets used for criminal purposes. In cases of
attempted crime, only the actual illegal gains obtained by the perpetrator can be confiscated.In addition, the illegal gains
to be confiscated in administrative penalty shall be deducted in confiscation of illegal property of criminal punishment

when there is a concurrence of confiscation between administrative law and criminal law.

Key words: Property Involved in Criminal Cases; Concurrence of Confiscation; Criminal Pattern
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Abstract: It is one of the important features of China's criminal law to set thresholds for criminalization in order to
distinguish crime from non-crime. Studying deeply on the setting of criminalization threshold in Chinese criminal law,
understanding accurately the spirit of criminalization threshold, and reflecting on the specific standards of criminalization
threshold stipulated in judicial interpretations is conducive to better adhere to and use the characteristics of Chinese crim-
inal law as well as better play the role of criminal law in social governance. To set the specific standard of criminalization
threshold scientifically and reasonably, we should adhere to the principle of unified evaluation and comprehensive evalu-
ation of all kinds of facts that may affect the degree of harm and the degree of personal danger of the perpetrator. Besides,
we should also carry out the modesty principle of criminal law and attach importance to the boundary and connection

between criminal punishment and administrative punishment at the same time.

Key words: Constitution of Crime; Standards of Criminalization; Circumstances of Crime; Judicial Interpretation
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Abstract: In the system positioning of illegality cognition, Theory of Intentional and Theory of culpability take
the “interpretation centered theory” and the “legislative amendment theory” as the paths respectively.However, Theory
of culpability is not consistent with the concept of substantial intent in our criminal law, and lacks the normative basis in
criminal law, which risks becoming a tool of risk control tool. The theory of Intentional is consistent with the concept of
substantial intention in Article 14 of the criminal law of China. Through the interpretation of “knowing” in the special
provisions of the criminal law and the clarification of the relationship between social harmfulness cognition and illegality
cognition, it can not only establish an appropriate positioning of illegality cognition with mitigating regulation effect in
the criminal law system of China, but also effectively avoid the loophole of punishment. We should break the linear logic
and pay attention to the “cross relationship” between social harmfulness cognition and illegality cognition. Under the
guidance of typological thinking, according to different cognitive conditions, it is possible to deduce the false illegality
error, cognition of non-necessarily illegality, and the true illegality error. Classifying each situation is an effective way to

realize judicial acceptance of illegality cognition.

Key words: Illegality Cognition; System Positioning; Interpretation Centered Theory; Theory of Intentional; Typed
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Abstract: After the enforcement basis takes effect, if there are reasons such as settlement, reconciliation, etc., which
make the substantive rights stated in the enforcement basis inconsistent with the actual state, the debtor shall be provid-
ed with relief measures. At present, the implementation of the objection and another prosecution are the alternatives to
the debtor's objection lawsuit in my country. However, the principle of the written review of the enforcement objection
and the exception of the hearing review cannot provide sufficient procedural guarantees for the parties; the separate
lawsuit will conflict with the original enforcement basis, and its enforcement power cannot be ruled out, which delays
the protection of rights. The formation of foreign debtor objections is inseparable from the principle of formalization of
enforcement of separation of trial and enforcement. It coincides with the concept of my country's reform of separation
of trial and enforcement and that substantive disputes should be resolved by litigation procedures, and debtor objections
can be introduced. The specific procedure design should be based on the enforcement court as the court of jurisdiction,
and no pre-objection procedures. Only the assignee can be the eligible defendant in the transfer of creditors rights. The
debt obligations should be distinguished from coexistence and exemption to determine the eligible plaintiffs. The trial
period for opposition proceedings is general. Execution will not be suspended unless the debtor provides guarantee and

meets the standard of lucidity.

Key words: Separation of Trial and Execution; Execution Formalization; Debtor's Objection Suits; Abort Execu-

tion; Pre-Objection Procedures
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Abstract: At the end of 2015, the Taiwan region passed the revision of the "Sexual Assault Crime Prevention Act",
officially introducing the forensic interviewer system, giving professionals the power to interview children who have
been sexually assaulted, in addition to subjects such as prosecutors, police, and judges. Many intertwined factors, such
as the promotion of the "925 White Rose Movement", the active advocacy of social groups, and the judicial practice
before the revision of the law, contributed to the establishment of this system in legislation. At the level of purpose, the
forensic interviewer system takes into account the protection of the rights of sexually assaulted children and the acqui-
sition of high-quality testimony; at the practical level, the subject of forensic interviewing adopts a dual-track system,
and at present it is still dominated by prosecutors and police officers. The professionals play multiple roles in the inter-
viewing process. The system adopts a fixed inquiry structure to ensure the standardization of inquiries. The "one-stop"
evidence collection system currently being explored in mainland China can draw lessons from the forensic interviewer
system in Taiwan region. While focusing on protecting child victims from secondary harm, it should take into account
the acquisition of high-quality testimony and empower professionals interviewing rights of child victims, and enhance

the standardization of the inquiry by creating a scientific inquiry framework.

Key words: Taiwan Region; Sexual Assault; Forensic Interviewer; “One-Stop” Evidence Collection
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TEMPINASHEE B, “— M AMEHE”  (direito geral de personalidade) [ [r) 2f /2 {JF] sife 5L ¥ G e Bl

* o Liurkr, VWRPTRZASEBIR ML R AIR . A SO RS T T B A i BE 22 A

IR AR R B R . W H & F%: Research and Publication Project on Jurisprudence / Macau Positive law / Legal History
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HHSTIA ST “H5ARSHE”  (besondere Personlichkeitsrechte) . §RTM, FEMRFT: B, Sy 48R eAa ARsRER:, WA “A
K — MO, R AR F a5 — RO, CRE R IIREERSE, TREER . AEM A2 TR AR
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HHErkE. 7 o) W e 885743 (Ministério da Justica) F—IX1E5T1%8, WADLEHMBEN T RFHLT
e ER, SR “EHEBEN S B B ARSPAERIAERIL, B BIRF B, HEARTNRE S0
ZagiTmRIL, REEE AR B SR R D B Pk, 7 U BIETEE BT AR,

[3] H¥iREZES, fEJE Vaz Serra, Manuel de Andrade, Pires de Lima, Paulo Cunhaffjif,, & A% T K. #HIEE
A EManuel de Andrade. [&7%:£18 A2 Vaz Serra. #7: Bi 8 1 35 A\ £Pires de Lima. #& 35 £ 2 A EPaulo Cunha, 2 i Antdénio
Menezes Cordeiro, Teoria Geral do Direito Civil, Vol.I, 2.* ed., AAFDL, 1989, p.112-113; Antonio Menezes Cordeiro, Tratado de Direito
Civil, 1, Almedina, 4.% ed., 2012, p.240, [’ *Manuel de Andrade¥f19665F %52 2F FC R PRI [ET 4 561 19994 35 P Ry ) [P sE v
2%, 2 K Jorge Ferreira Sinde Monteiro, Manuel de Andrade e a influéncia do BGB sobre o Cédigo Civil portugués de 1966, in Boletim da
Faculdade de Direito, Volume Comemorativo-75 anos, Universidade de Coimbra, 2003; Benjamin Herzog, Anwendung und Auslegung von
Recht in Portugal und Brasilien, Mohr Siebeck, 2014, S.436 ff..

[4] Manuel de AndradefE5E 5 2 B Y Rk EREAE, JCHEHAHE S “Hia F B R B i 2 AE 7 By R AR 3 (R
PRAEEY , WIS AKSHE, £ K Manuel de Andrade, Teoria Geral da Relagdo Juridica, Vol.1, 8.* reimpressdo, Coimbra, 1997, Ma-
nuel de Andrade, Teoria Geral da Relagdo Juridica, Vol.Il, 9. reimpressdo, Coimbra, 2003 (%5 U AR B EE TR L. S 8IRHT »
T RS (RERARSHR GB—%) ), SabmsE, SEHMEL2015ERT, S8R « M « LR QRERERA
wo B ), SRerkreE, BEHE20184 M. (Kt Manuel de AndradefE AASHEERIG] B &AREIAE, M5 E RAMbiE
HET & BRI ETEME SO, BlManuel de Andrade, Esbogo de um Anteprojecto de Cédigo das Pessoas e da Familia/Na Parte relativa ao
Comego e Termo da Personalidade Juridica, aos Direitos de Personalidade, ao Domicilio, in BMJ 102°, 1961, p.153-166 (155-161), Hifj A
ISRES ISR E, R EHESEIR F Manuel de Andrade[f & #8/e 442, 2 FlDiogo Costa Gongalves, Ligdes de Direitos de Personal-
idade: Dogmatica Geral e Tutela Nuclear, Principia Editora, 2022, p.138: “H&, HAMTOMELL NAIHIE, B EHESE H E A A g
Manuel de Andrade® 2y ‘A8 HUUZR. HE L, CHEENE TBIT N ERER R EE4H, 7 ; /82 H Antonio Menezes Cordei-
ro, Os Direitos de Personalidade na Civilistica Portuguesa, in Revista da Ordem dos Advogados (ROA), Ano 61, Dezembro 2001 (p.1229-
1256), p.1243:  “ RyLIBERHENL IS TEARSHE [ ] I E K A Andrade B IR o LLERESCR HUARSUIRS BTt

B “Aia A BRI A —3, B IREER. (8. REHEIMITERAREKY , MEMER. SR
(2010 FifF VU EARaE ) , UL JEBE R AR JEIT201 4R, 553035 . B Manuel de Andrade tt, /34172 24 BT 4 37
B (RS R AR R A5 B0 (OB SR AR e, SR ars . (UM RO 1 O B I
FIE NABTT , WREBERT RIS U] CRETD , MRFTRERLSEBE20204E 1, %53 . Manuel de Andrade (B4
T EAE20 NSRRI SR, AR R A A 2 R A R P AR R BRI (A E %] (rés momentos  im-
portantes) 2, HARTFH 3 HEHTE 4 RE LR i Carlos Mota Pinto ( [GEE#R) ARy LR, 2 K Tong lo Cheng, O Cddi-
go Civil Portugués e seu Impacto na Re-codifica¢do do Direito Civil de Macau e na Codificagao em Curso na Republica Popular da China, in
Antoénio Pinto Monteiro (Coord.), 50 Anos do Codigo Civil: em Homenagem aos Profs.Doutores Vaz Serra, Antunes Varela e Rui de Alarcdo,
2019 (p.425-439), p.438.

[5] Manuel de Andrade, Esbogo de um Anteprojecto de Codigo das Pessoas e da Familia/Na Parte relativa ao Comego e Termo da
Personalidade Juridica, aos Direitos de Personalidade, ao Domicilio, in BMJ 102°, 1961, p.153-166 (155-161), 15 180 242 B 2 AF HOfF A= 1y
UL R A0 Rs, HAEHEHE (AR 19584) A Ml

[6] “A lei protege os individuos contra qualquer ofensa ilicita a sua personalidade.Esta norma abrange as ofensas simplesmente re-
ceadas, se se o receio for bastante sério para legitimar a necessidade de tutela juridica.” LL_F 330 A SES TR .

[7] “E causa de responsabilidade civil toda a ofensa ilicita contra a personalidade fisica ou moral dos individuos.A responsabilidade
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BB 2 BR S — AEET I NN R\ AR RSE, R 28 — AR NEE —F), AR “ AM 7 AT fR B
T NS EEM R B, I, mEESCARERR IR IR AR B 0N B B L A AR S AT AT AN
BRI . 7 1 LRI BT 2 A RIS MR T0MR S 13K B o R il Ry« Nhg— R IRasfiaR”
(cléusula de protecgio geral da personalidade) M1, X4 “ NF&FE{R# 5 H]”  (principio da generali-
dade de tutela da personalidade) 7,
HiManuel de Andrades% st MR E, WP FTRIEMGESE T2k 120 WPTRIEI 6T (AF&Z
— R FE2HIE, AR NI EHER R, DL S Bt L2 NSE 2 A RILEURILZ B
Ho 7 AEMRP RS HELIEE] % Paulo Mota Pinto U370 MEET R, A WESE): H—, & “fE#E”  (os in-
dividuos) 1EMUK “ N7 (aspessoas) ; L, EHFEA “TEEMRE” (A lei protege) HIFRVFIEMUN,
TEINERER “AHE”  (tém direito) , LASREHEEE A B ER TR AR AARHE, AR CURBELLAL
77 AT 2B ORAE U)o R, FEASCHTRAVE BRI L, ) 28 B SRR P 2% ) 45 o6 1 A AR

abrange as ofensas simplesmente receadas, se o receio for bastante sério para legitimar a necessidade de tutela juridica.” L |5 30 i AR SCAE
H TR

[8] “Aleiprotege os individuos contra qualquer ofensa ilicita ou ameaga de ofensa a sua personalidade fisica ou moral.” #5757 B3k
HE e — OGRS, BIORUERRE Ry B ATEA S B M 2 NS Z AR BN %, 2 LB . H e
e, BUEHE. BREERR. OMCERE,  CHIAZFRIEH) , AERURER 200048 i, 5700, FAT, ASCGE%, ILUE “individuos”
AEMGEER AN o Bt “individuos” 382y “fEN” , &M 7 MHE TS EH) SRk (Ao S H 28 4 s it
FIPRLAM KR “individuos” —a 298, SREAMSRETLREALZE N, Hipessoa, WUMERERG FIAT NASHE, T84 o8 R b s T
HORIRED PRI A s A 2y R ] SR L “individuos” AEXUR “N” o [RIG, ASSCESEN “individuos” FEnk “fHES” .

[9] BRI FORENHOR &, 2 H Antonio Menezes Cordeiro, Comentéarios ao Artigo 70.°, § 1, in Antoénio Menezes
Cordeiro (Coord.), Cédigo Civil Comentado I-Parte Geral, Almedina, 2023, p.277. BTSN G IR Z &R, £ HlJacinto
Rodrigues Bastos, Das Relag¢oes Juridicas/Segundo o Codigo Civil de 1966, Vol.1, 1967, p.18-19,

[10] Paulo Mota Pinto, Os Direitos de Personalidade no Cédigo Civil de Macau, in Boletim da Faculdade de Direito,n.® 8, 1999 (p.89-
125), p.99; Paulo Mota Pinto, Direitos de Personalidade no Codigo Civil Portugués e no Novo Cédigo Civil Brasileiro, in Alfredo Calderale
(org.), Il Nuovo Codice Civile Brasiliano, Milano, 2003 (p.17-61), ¢ in Revista Juridica, Sdo Paulo, Vol.51, n.° 314, 2003 (p.7-34), e também
in Direitos de Personalidade e Direitos Fundamentais: Estudos, Gestlegal, 2018 (p.321-368), p.332-333; Jodo Gil de Oliveira e José Candido
de Pinho, Codigo Civil de Macau, Anotado e Comentado, Jurisprudéncia, Livro 1, Vol.II, 2018, Art.n.° 67, § 15; Ana Filipa Morais Antunes,
Comentdario aos Artigos 70.° a 81.° do Cédigo Civil (Direitos de Personalidade), Universidade Catolica Editora, 2012, p.14.

[11] José de Oliveira Ascensdo, Direito Civil-Teoria Geral, Vol.I-Introdugdo, As Pessoas, Os Bens, Coimbra, 1997, p.72.

[12] £ HJodo Gil de Oliveira e José Candido de Pinho, Cédigo Civil de Macau, Anotado e Comentado, Jurisprudéncia, Livro 1, Vol.
11, 2018, Art.n.° 67, p.5-6; Paulo Mota Pinto, Os Direitos de Personalidade no Codigo Civil de Macau, in Boletim da Faculdade de Direito,
n.° 8, 1999 (p.89-125), p.95.

[13] BEZAAM R IE G A (Coordenador) SR IRAEIRIT R S BB 40 A Luis Miguel Urbano, {H2FEHT AMSHED:E I
AN BEAT R E2 B 20 E Paulo Mota Pinto (Carlos Mota PintoZ ¥, 7E19984FBHIATE LR & T &I R » JERE
FERMEHABH H] (Secretario-Adjunto para a Justia) jif{##% (Jorge Noronha e Silveira) i, Z5IR[MEHE 7 ARHERIEEAGEHR] L
X, 2 Jorge Noronha e Silveira, Nota de Abertura, em Codigo Civil (Versdo Portuguesa), Imprensa Oficial de Macau, 1999, p.IV; Luis
Miguel Urbano, Breve Nota Justificativa (ao Codigo Civil de Macau de 1999), em Codigo Civil (Versao Portuguesa), Imprensa Oficial de
Macau, 1999, p.XI1, p. XVIITES G AlRAY/Z, Paulo Mota Pinto/f2jj 19664F, 1515 2B Ta4 4 R il S AR—4F. [Fit, 27
ZFyHE E ORI B MUE T BT .

[14] £ HPaulo Mota Pinto, Os Direitos de Personalidade no Cédigo Civil de Macau, in Boletim da Faculdade de Direito, n.° 8, 1999
(p-89-125), p.99-100; Paulo Mota Pinto, Anteprojeto para a Localizag¢do do Codigo Civil em Macau na Parte relativa aos Direitos de Per-
sonalidade, publicado in Boletim do Ministério da Justi¢a, n.° 488 (1999) (p.5-37), e in Direitos de Personalidade e Direitos Fundamentais:
Estudos, Gestlegal, 2018 (p.369-407), p.373-374, $&1f0, RI{H 19664 Ry diLfr) “ ARG — A" (CBETOMER 130 MR K A K
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HANE BT
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(—) FREKIF: AIE—RIREIRRK

R A, NG — ORI R, NS — VIR AR 2 A R Do) A RRER
BB A B SCHE Je (i HAEAE S A B A R D INAEHE, AR RGER I L & M B SR S P NS
BRI, AASHEERIR SRS “iEA R4, (HIEEEE”  (designadamente e sem exaustividade) 17,
FEA IR A, i A (tpicos) AFSRE” (2 [k ] BAMLR AR , 8 “A 4
(nominados) AM&HE” CHHE [VEE] BRI NMHE) RIS I, iz “JEIA Catipi-
cos) MNASHE”  CR#y [V ] BAMEM SR , BiEl “#44 (inominados) AMSHE” (Y [k
] BRAMNREHE) o TRl HRE AR — R ORAE R 2 —IH “HiE M7 (norma de recolha)
DL — R AT T AR AR U8, RESEA R RIIEE 1, T — U AR IR SRR
Bl mERE LB NRRREY B2 AR AARREY , B AR IR IREEIRER M — a2 AEE .
RIL,  “HES A NASRE” BERVEMEIA IR &, (HARENE MRS, A “ N — R ioak”  (BBe7ik
20 ATRARGE AR ASHE” E A Y . MR, AR TR e el fhE A, |
S S RRE R BIH ‘BB TR (ultimaratio) (21, #R1M, 18 HE&VRANE A L

HE H B R O AT A AR ) B T RER], {54122 HJosé de Oliveira Ascensdo, Direito Civil-Teoria Geral, Vol.I-Introducdo, As
Pessoas, Os Bens, Coimbra, 1997, p.74.

[15] M RIEH TG T A4 RN A — RS, 1FRB6TIRIE I, BN MEREANNTE. RERA, IE
NHEHE, MR MR R MER. Ea. e H%. WIEE, 2 BTEE BB 2SHITUER T4 ER], 2 FPaulo Mota
Pinto, Os Direitos de Personalidade no Cédigo Civil de Macau, in Boletim da Faculdade de Direito, n.° 8, 1999 (p.89-125), p.99. [Kitt,, It
R AL N R P B B SR S TR TR RE , TR AARRER N ALY o IR AL, HAEE R “ ARSRER) SR s~

(Titularidade de direitos de personalidade) (SGHHBLZEH515(6) , £ FiPaulo Mota Pinto, Anteprojeto para a Localiza¢do do Cédigo
Civil em Macau na Parte relativa aos Direitos de Personalidade, publicado in Boletim do Ministério da Justica, n.° 488 (1999) (p.5-37), e in
Direitos de Personalidade e Direitos Fundamentais: Estudos, Gestlegal, 2018 (p.369-407), p.402. [EEEiR A6 TS R BRI “ K%
WERVERER ” 1Y, 154 Diogo Costa Gongalves, Li¢oes de Direitos de Personalidade: Dogmdtica Geral e Tutela Nuclear, Principia Editora, 2022,
pA4S. MIFH L, HOTIRE R AL E.

[16] José de Oliveira Ascenséo, Direito Civil-Teoria Geral, Vol.I-Introdugdo, As Pessoas, Os Bens, Coimbra, 1997, p.80.

[17] Pedro Pais de Vasconcelos, Direito de Personalidade, Almedina, 2023, p.61.

[18] Paulo Mota Pinto, Direitos de Personalidade no Cédigo Civil Portugués e no Novo Cédigo Civil Brasileiro, in Alfredo Calderale
(org.), Il Nuovo Codice Civile Brasiliano, Milano, 2003 (p.17-61), e in Revista Juridica, Sao Paulo, Vol.51, n.® 314, 2003 (p.7-34), e também
in Direitos de Personalidade e Direitos Fundamentais: Estudos, Gestlegal, 2018 (p.321-368), p.338.

[19] Antonio Menezes Cordeiro / A.Barreto Menezes Cordeiro, Introdugdo (Artigos 70.° a 81.°), § 34, in Antonio Menezes Cordeiro
(Coord.), Codigo Civil Comentado I-Parte Geral, Almedina, 2023, p.272.

[20] José de Oliveira Ascenséo, Direito Civil-Teoria Geral, Vol.I-Introdugdo, As Pessoas, Os Bens, Coimbra, 1997, p.73.

[21] Antonio Menezes Cordeiro / A.Barreto Menezes Cordeiro, Introdugio (Artigos 70.° a 81.°), § 34, in Antonio Menezes Cordeiro
(Coord.), Cadigo Civil Comentado I-Parte Geral, Almedina, 2023, p.272.

[22] Paulo Mota Pinto, Os Direitos de Personalidade no Cédigo Civil de Macau, in Boletim da Faculdade de Direito, n.° 8, 1999 (p.89-
125), p.95, nota 26; Paulo Mota Pinto, Direitos de Personalidade no Codigo Civil Portugués e no Novo Céodigo Civil Brasileiro, in Alfredo
Calderale (org.), Il Nuovo Codice Civile Brasiliano, Milano, 2003 (p.17-61), e in Revista Juridica, Sao Paulo, Vol.51, n.° 314, 2003 (p.7-34), ¢
também in Direitos de Personalidade e Direitos Fundamentais: Estudos, Gestlegal, 2018 (p.321-368), p.336, nota 20.
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i HVRE R O s — PO AR 1230, JTRE AR — IRORFEIR AR E Lk am LR 3 Bl AHS IR
RRENRARAZ IEH

R FTUARR A “ ANKE— MRS 2 B HE” B RS AMERE” , RN, 2
Rl 2 b e HOR g E /M, NARESRZ “AG30Em L2 %7 2% . BRI “ A& 8L
Fart L2 Nk, (ERERETT S, AR ARSI N B Tl SOk R T ], 7R BRI S EloRs i b i AR 26
MEEFTIRE “ NG 7 B W57 20, ThR%ie 0, HMuRZE AR (EUEREHEN &2 AR 1
A, mAE R ZmER (topico) B, HEZ, AR RS RRE b I B R AT Bl . (R,
PEFR ) NS ECE R Bl RS R SR MR T — M (&t (R Y . AT, VAR N Sk e IS5
#oy, EEEG, AN Rk, R E VB A NSRS AT 2 (tipicidade) o
BESRLE: AR R RE IR Cespecificagdes) » Wf MG o AMEARAENI N2 61, TR, EatAsd «“dk
B NHEHE” BB T KT, SIS 2, NSHENIEZAT “HALe” B “YEiie” R, mes
AT BB 8RR BRI (numerus apertus) J5RI P27

EEERE NS, BEARANE B F R IR E R, (HIS YR IR “ERNE” sl
APETATR —{E g1 b PoRE “REE” AL, RAEEEIER N DIEEAT ARG IR E B YR (58
1230f4 28 ) 90 ) (H AMERERIFTRE “BCEBAR” ,  “NWARIEBIEAFIEMIRER], MREEMR AWM
SRR ORGSR R R AR 8 7 IR RER) 7 Dol DA R R, e, 2
SEAIEH R (objecto de criagdo legal) FMERIGIFEMILL” FIRDE, AR « BFA AT ARG HRLEHER]
PIRIRE, —EARERA—#. ik, DL “HBHHPOI MR R e Ik AE” & 2R SO AASHE “ 8k
B, EBARIBIEG A L B

(Z) FEER: ERHEREWER

SE B Z FrDRER ANASRE “BEB , ERAR TG, R A A S FINRE IR B 1.

[23] Rabindranath V.A.Capelo de Sousa, O Direito Geral de Personalidade, Coimbra Editora, 1995, p.557, 562-563, 569, 574.

[24] Antonio Menezes Cordeiro / A.Barreto Menezes Cordeiro, Introdugéo (Artigos 70.°a 81.°), § 32, in Anténio Menezes Cordeiro
(Coord.), Cédigo Civil Comentado I-Parte Geral, Almedina, 2023, p.272.

[25] Manuel de AndradedS i FEEHYIRANIT L, ERA “KEMel AN S " G, 2 AR GES

[26] José de Oliveira Ascensdo, Direito Civil-Teoria Geral, Vol.I-Introdugdo, As Pessoas, Os Bens, Coimbra, 1997, p.76.

[27] AnaFilipa Morais Antunes, Comentdrio aos Artigos 70.°a 81.° do Cédigo Civil (Direitos de Personalidade), Universidade Catoli-
ca Editora, 2012, p.61; José de Oliveira Ascensio, Direito Civil-Teoria Geral, Vol.I-Introdugdo, As Pessoas, Os Bens, Coimbra, 1997, p.79-80;
Paulo Mota Pinto, Direitos de Personalidade no Codigo Civil Portugués e no Novo Cédigo Civil Brasileiro, in Alfredo Calderale (org.), Il
Nuovo Codice Civile Brasiliano, Milano, 2003 (p.17-61), e in Revista Juridica, Sao Paulo, Vol.51, n.° 314, 2003 (p.7-34), e também in Direitos
de Personalidade e Direitos Fundamentais: Estudos, Gestlegal, 2018 (p.321-368), p.337. $i7 | #Enumerus claususBinumerus apertus, 435
SEFRE (numerus) FHPHOEFBRAE (clausus) , LINARIESIPIRL Capertus) o BiE R E SRR RZE”
FH BN E A

(28] Rk, 5123006 (WrRERERIN: Numerus clausus) = “BRIEHEFUE IO, ANAEFF T A RERGE WREME < IR
AR A A RER > WA R J USSR T RS LA G B SOR IR, KRR E . ”

[29] BAAYREETILEIRA, 2RREN.  GRYiEEnkE Al fien GRITREI) 12300 A IR ) ,

(B:8amatE) 2006475521, 4550-80F .

[30] José de Oliveira Ascensdo, Direito Civil-Teoria Geral, Vol.I-Introdugdo, As Pessoas, Os Bens, Coimbra, 1997, p.80: “ndo ha por-
tanto criagao de direitos que ndo existiam, mas o reconhecimento de que o principio da tutela sem lacunas da personalidade implica também a
afirmagdo daquele direito singular.”

[31] José de Oliveira Ascensdo, Direito Civil-Teoria Geral, Vol.I-Introdugdo, As Pessoas, Os Bens, Coimbra, 1997, p.80.
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S AR, B B REEE SR, PRI “ILRFERA L (aberto sincronicamente) B “JERIRF ]
J&”  (aberto diacronicamente) 132).  “ILIRpPERTC” J&4R, BI{EHIBHE sLsg AR, A B “Srikz
7 E(HE R B S, AR ARG MM CA TR 2, RIAS o] g S8 il (H 450
NASFIZE)  Cirredutivel e ilimitavel, e portanto indissecavel) U3 ;  “JEReERAR” AETE, ot “Srvke
B SRR S, MEE SRR ERIED, 2 EFEEENRT, EARRES
THRE R, Bl N R Y E R S H A AR s . R, BT RIS “EFRR” (estatica)
PIBHT, 12T RE “#)R8”  (dindmica) BT B4 o

RIRPWAE CBTCME” , RESLVEE TGS AR AR, A AMER AT REA PTiER . A
—MRORAERAR 7 , IR SLVEE A TRl R B TRk A — AR TEA 051, DU RS DR a6  [E fe
TR Z IS LEAE STVERF AR R I AAS KB (a personalidade em suas manifestagdes imprevisiveis) B¢,
SEIE S “IEREAEVEE TR IR A B ERE BT AR, HARFEWORTAEEE 7). Bk, “AH%
— MR Ty s NI T R B BE S RS ZE TR DT, B B AR TR 2 B B8
1B NAE IR, 2o B E LR AE B o TR, B NLVERR T, A HCE R LR B0
e, Bl “HBARRE” RAAEEES BRI CAE, IR, 00 “AES A ANREHE” ([H LiEE K
H NS — MR IR ACREAR AR B Rk L AT 1) o SIyRF AR DAL v, RREEaR B Rk

[32] Paulo Mota Pinto, Os Direitos de Personalidade no Cédigo Civil de Macau, in Boletim da Faculdade de Direito, n.° 8, 1999 (p.89-
125), p.95-96; Paulo Mota Pinto, Direitos de Personalidade no Codigo Civil Portugués e no Novo Cédigo Civil Brasileiro, in Alfredo Calderale
(org.), Il Nuovo Codice Civile Brasiliano, Milano, 2003 (p.17-61), e in Revista Juridica, Sdo Paulo, Vol.51, n.° 314, 2003 (p.7-34), e também
in Direitos de Personalidade e Direitos Fundamentais: Estudos, Gestlegal, 2018 (p.321-368), p.337-338.

[33] Paulo Mota Pinto, Os Direitos de Personalidade no Cédigo Civil de Macau, in Boletim da Faculdade de Direito, n.° 8, 1999 (p.89-
125), p.95-96; Paulo Mota Pinto, Direitos de Personalidade no Codigo Civil Portugués e no Novo Cédigo Civil Brasileiro, in Alfredo Calderale
(org.), Il Nuovo Codice Civile Brasiliano, Milano, 2003 (p.17-61), e in Revista Juridica, Sdo Paulo, Vol.51, n.° 314, 2003 (p.7-34), e também
in Direitos de Personalidade e Direitos Fundamentais: Estudos, Gestlegal, 2018 (p.321-368), p.338.

[34] Paulo Mota Pinto, Direitos de Personalidade no Cédigo Civil Portugués e no Novo Cédigo Civil Brasileiro, in Alfredo Calderale
(org.), Il Nuovo Codice Civile Brasiliano, Milano, 2003 (p.17-61), e in Revista Juridica, Sao Paulo, Vol.51, n.® 314, 2003 (p.7-34), e também
in Direitos de Personalidade e Direitos Fundamentais: Estudos, Gestlegal, 2018 (p.321-368), p.338.

[35] Paulo Mota Pinto, Direitos de Personalidade no Cédigo Civil Portugués e no Novo Cédigo Civil Brasileiro, in Alfredo Calderale
(org.), Il Nuovo Codice Civile Brasiliano, Milano, 2003 (p.17-61), e in Revista Juridica, Sao Paulo, Vol.51, n.° 314, 2003 (p.7-34), e também
in Direitos de Personalidade e Direitos Fundamentais: Estudos, Gestlegal, 2018 (p.321-368), p.338.

[36] Paulo Mota Pinto, Os Direitos de Personalidade no Cédigo Civil de Macau, in Boletim da Faculdade de Direito, n.° 8, 1999 (p.89-
125), p.95; Paulo Mota Pinto, Direitos de Personalidade no Codigo Civil Portugués e no Novo Codigo Civil Brasileiro, in Alfredo Calderale
(org.), Il Nuovo Codice Civile Brasiliano, Milano, 2003 (p.17-61), e in Revista Juridica, Sao Paulo, Vol.51, n.° 314, 2003 (p.7-34), e também
in Direitos de Personalidade e Direitos Fundamentais: Estudos, Gestlegal, 2018 (p.321-368), p.337.

[37] José de Oliveira Ascensdo, Direito Civil-Teoria Geral, Vol.I-Introdugdo, As Pessoas, Os Bens, Coimbra, 1997, p.76: “nao encon-
tram guarida nas formas legais existentes” .

[38] Pedro Pais de Vasconcelos, Direito de Personalidade, Almedina, 2023, p.62: “colmatar as lacunas que se sentiam ja” ; “pre-
venir as lacunas no futuro” .

[39] Paulo Mota Pinto, Os Direitos de Personalidade na Obra Civilistica de Anténio Menezes Cordeiro, in Pedro Romano Martinez /
Pedro de Albuquerque (Coord.), O Pensamento Juridico de Menezes Cordeiro, Almedina, 2023 (p.197-224), p.216: “conveniéncia pratica” .

[40] Paulo Mota Pinto, Direitos de Personalidade no Cédigo Civil Portugués e no Novo Cédigo Civil Brasileiro, in Alfredo Calderale
(org.), Il Nuovo Codice Civile Brasiliano, Milano, 2003 (p.17-61), e in Revista Juridica, Sao Paulo, Vol.51, n.° 314, 2003 (p.7-34), ¢ também
in Direitos de Personalidade e Direitos Fundamentais: Estudos, Gestlegal, 2018 (p.321-368), p.333.
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FRAEEREIE A Fafad « FVEEES WY, DL “BEHRRTER]” , RS B AKERE, e “ik
BN IR, DA shil %ﬂ&/ﬁﬁi AT, BRI, AR N MR AR I R L2 ﬁDIE%A,
iR IE R R EFRE “ NBIRTZ”  (pessoa-ser) , I/ ZIERIAKHIEIRE “ NIFTE”  (pessoa-de-
vir) 81, [EHEREREE NS “ N7 EE T e U, [ R R SR &, BPus iR
1, mﬁﬁ?’%ﬁﬁ% sl
18 M 583, f/\*%jf&ii%ﬁﬂdﬁ? SENARERE. A2 F HHE. REMLRHERE (direito a protecdo
contra discriminagio) - é%ﬂﬁﬂﬂ‘““ (direitoz‘lautodeterminagéo informativa) « JERX & aAHE (di-
reito a identidade genética) , ME— AR E VAR FIAIE, 18 2 A S50 Bl =] vk FLAR N LAARR I k&
RE L], E—PFZ, “/\fﬁ*ﬁ“ﬁn%ﬁk?}'(” R i Bl 7&%%&#,,\}\7}‘%1‘& BN, H£5
TH&LXT’E@JiF&‘%ﬁD&EﬁI TR R HE), (e AR, TR, BT RIE M SORR R
— e NRERERARY, ) A BV SR B el B B w) vk LR DA “/\T% MR IR " 2 4% T 7K
i, RAREPSLIFAE) (BN ST ER) “FamtE” O o MR, ABRUIESRATAT A 1 [7) # 24
JAYASEAENLIE FE IS A ERGR, Erﬂﬁ/\)\fﬁﬁu&o IGED “NHE — R DR B I BT AE 470,
(Z) REBEA: —RIEFHER
CNFE IR R R B — ﬂ"flkw\/\ﬁ%% At A BegodE . ME 2, MR HE AN E
AT, DAREIE AN BOWIRE KR i i Bl E ER AR (o especifico aspecto ou modo de ser da person-
alidade) T3z, JRIN “A&FIZE” , PN HEL M (autonomizar) B—TH NS RE R 2 148
AUEHETT T, SRR AV MRV A AR L AR AR RE” i) aE fE B4, ,m,\ﬁ/\
SAEEAESLYE B B N REY P Bagf. BN, SHEBEEMEEA (construir ti-
pos) , BUEER, BRIEEATHAML (tipificagdo) o MWL BGEFEN T FHEREMZE, R
Hor EVE B EEYE, TRMgE L, fEA e B (socialmente tipicos) , BLEP “BRERM” (G-

[41] Adriano Vaz Serra, Requisitos da Responsabilidade Civil, in Boletim do Ministério da Justi¢a, n.® 92.(janeiro de 1960),
p135:  “TERER B H AR T R T IR IR B R e o0 S B R A T 2 A RE R I AR 257 ( “este direito refere-se [--]
aos demais bens da personalidade que possam ser suficientemente delimitados e sejam reconhecidos pela consciéncia juridica dominante como
devendo ser objecto de um direito da personalidade” ) I EBHE S i A SV irast .

[42] José de Oliveira Ascensdo, Direito Civil-Teoria Geral, Vol.1-Introdugdo, As Pessoas, Os Bens, Coimbra, 1997, p.76 € 80: “rev-

59, <.

elacao dos direitos tipo a tipo”; “tutela sem lacunas da personalidade”.

[43] Orlando de Carvalho, Teoria Geral do Direito Civil. Sumdrios Desenvolvidos, Coimbra, 1981 (em fasciculos), p.180.

[447] José de Oliveira Ascensdo, Direito Civil-Teoria Geral, Vol.I-Introdugdo, As Pessoas, Os Bens, Coimbra, 1997, p.76: “apura-
mento do modo de pensar a pessoa”.

[45] Paulo Mota Pinto, Direitos de Personalidade no Cédigo Civil Portugués e no Novo Cédigo Civil Brasileiro, in Alfredo Cal-
derale (org.), Il Nuovo Codice Civile Brasiliano, Milano, 2003 (p.17-61), e in Revista Juridica, Sdo Paulo, Vol.51, n.° 314, 2003 (p.7-34), ¢
também in Direitos de Personalidade e Direitos Fundamentais: Estudos, Gestlegal, 2018 (p.321-368), p.338.

[46] Paulo Mota Pinto, Os Direitos de Personalidade na Obra Civilistica de Anténio Menezes Cordeiro, in Pedro Romano Martinez
/ Pedro de Albuquerque (Coord.), O Pensamento Juridico de Menezes Cordeiro, Almedina, 2023 (p.197-224), p.216.

[47] Paulo Mota Pinto, Os Direitos de Personalidade na Obra Civilistica de Anténio Menezes Cordeiro, in Pedro Romano Martinez
/ Pedro de Albuquerque (Coord.), O Pensamento Juridico de Menezes Cordeiro, Almedina, 2023 (p.197-224), p.216: “potencialidades da
clausula de tutela geral da personalidade”.

[48] Paulo Mota Pinto, Direitos de Personalidade no Cédigo Civil Portugués e no Novo Cédigo Civil Brasileiro, in Alfredo Cal-
derale (org.), Il Nuovo Codice Civile Brasiliano, Milano, 2003 (p.17-61), e in Revista Juridica, Sdo Paulo, Vol.51, n.° 314, 2003 (p.7-34), ¢
também in Direitos de Personalidade e Direitos Fundamentais: Estudos, Gestlegal, 2018 (p.321-368), p.333 e 339.
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pos reais) ; AMZ, 1ELE “BIERA” BHAMOLIEE . BB R FARERAN . Bl A YR (tipos
juridicos) #A T Prid, MEMESHE LML (autonomia de regime) o Kb, A Gk iE L4
L A NI B “ 2SI N RE” , MRz &y “BR R 1.

TBUE LA . R B E] VA R AT RS I C BT AR RE” B AR NASHE” O, T
& NSRRI R A7, B R, R AVERLE R R B B — e B o AR, dEAE
BRGRGIRTEE B G2 A, B E ) (fragmentarios) 7B 6300 25 4 B8 1T R
Fo ATERL, EESR ARG ORI T RAREME SRR BT T A SE ) (construidos de acordo com
uma técnica conceptual subsuntiva) , {HIpWFEEAEAL, JREDSZIEF Prakat i) « B NASHE” HIRE, DL
SRR B EE S AR aR a1 AR AASHE” I RE,  FI B R ImIE B AN A SR (constuidos tipologica-
mente) . fEIEMERASEII L (método tipoldgico) , Jii& B EMMNEEIKE /7% (método conceptual
subsuntivo) ZANE, FEEEBLEE DY,

SLVEFE R U NARRE” WAL, SR EUEERIIROE . BIASER B EE AR “ E U AR
WE” BRI, RRTEE S8 E e ikr) 38 (desenvolvimento do direito positivo) , HETE “Hn NS
LB EVER ] A8 B R AR IR &5 IS Le 4R P 1 [ A R e 020 o EDRIdnts, A “ AR — AR ik ”
& “BEEEEMARN—mE N7 B, BN S “ARREERINA”  (conteudos dnticos) 15 LA
IIANH . BRE NASREEEAGARGE, DNV CHE, RAFECHEE “AHim LA (per-
sonalidade ontologica) BT 1541, BHSR, B AIEMEHICAE S H . EENDHE BT E LN —1]
U (todas as indicagdes que resultam do direito positivo) , JLHSESZFHGIRIL (BN« #A AFEHE” ) A
FESZAARSE (BRI “HEM B A HE” D Z [ HEUE (analogia) 1550 2 FEARB AN 5% AR AR VR 7 A
M (modelos de solugdo) FJ LALLM I EE4A U (transtipicamente) B, HEESEETN “&
LB R ZARRL” AT E ] Bl o i, FIOCHE K S RE, W R A BE A B O E
() F AR SR, TR SR af B ] vk S AR R A “ AE TR NARHE” o AR, AR ISR G SR AT
o BIMERAAEAT “ M NASHE” ER2IE, ACRMAREERE “JRI NI, RIRIERIR 7
MR M BB AR 2ok 07) . MEEmn ], IEESHr A AR, FRARZ DL “ NS B et | HER)) T3]

[49] Pedro Pais de Vasconcelos, Direito de Personalidade, Almedina, 2023, p.65: “as cicatrizes deixadas pelas feridas”; “memoria
do sistema”.

[50] Pedro Pais de Vasconcelos, Direito de Personalidade, Almedina, 2023, p.65: “paradigmas mais importantes da tutela da person-
alidade”; “concretizagdes mais relevantes”.

[51] Pedro Pais de Vasconcelos, Direito de Personalidade, Almedina, 2023, p.66, BfiAMESRES /72 BLE R 7 0 B A4, JF
Z AR (RIEHPIET . Rk BEE (substantia) BUAEL (essentia) PRI SL¥T S B YR BATEAS) , TR S4E Lo
W, 2018, £5608-638F

[52] José de Oliveira Ascensdo, Direito Civil-Teoria Geral, Vol.I-Introdug¢do, As Pessoas, Os Bens, Coimbra, 1997, p.81: “relevar
as incidéncias que se contém nesse dado absoluto [do direito positivo]-a pessoa”.

[53] José de Oliveira Ascensdo, Direito Civil-Teoria Geral, Vol.I-Introdugdo, As Pessoas, Os Bens, Coimbra, 1997, p.72: “janela
aberta no Sistema positivo”.

[54] José de Oliveira Ascensdo, Direito Civil-Teoria Geral, Vol.I-Introdugdo, As Pessoas, Os Bens, Coimbra, 1997, p.72.

[55] José de Oliveira Ascensdo, Direito Civil-Teoria Geral, Vol.I-Introdu¢do, As Pessoas, Os Bens, Coimbra, 1997, p.81.

[56] Pedro Pais de Vasconcelos, Direito de Personalidade, Almedina, 2023, p.66: “a comunhdo ou a semelhanga de sentido”.

[57] José de Oliveira Ascensdo, Direito Civil-Teoria Geral, Vol.I-Introdugdo, As Pessoas, Os Bens, Coimbra, 1997, p.81.

[58] Paulo Mota Pinto, Os Direitos de Personalidade no Cédigo Civil de Macau, in Boletim da Faculdade de Direito, n.° 8, 1999
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BESRAE M — ROk ik 7 MIIECHIE (19665E) AA, HABHEHMEFHRIRTES . R HIE
#f), fECastro MendesHUHERY: KHZ R, R “—TR@ Az Wit A+oA AR 1 (1968
) o R, B, BREHRRESEMR, Bk ERERsZ. H, AR RE
A ARPRAELG S 7R A (R AERI AT R SHIR [Escola de Coimbra ] B HLATA LR [Escola de
Lisboa] ') . WHIEME, ERERETFMH, DARHEANERBLL “ K BRIREGRR” 24, B
BUSRIUL T AR AR NREHE” , SERAAE B OIRE IYTE, B2 Manuel de Andradef
WISCIEDRGE M — KO e SERERR S, AR fRed ik [EOREEH, (HABARMET . 1B pu AL
) “ARSRINARHE” , AT

o ‘EiE
o BpLIEERE, JLHARERE (direito ao repouso)
- HliE
- B
22 g
RO = i

o AMNEUEME (direito determinar a propria aparéncia externa)
o [EANBa5HE (direitos a identidade pessoal) , & 40:
-IBE 535 M (direito a identidade genética) , JEH S HIZRHME (direito ao conhecimento
dos progenitores )
-5 4R B (direito a identidade sexual)
AR G 4y RE (direito a identidade histérica) , ALFE{E N EEHE (direito a verdade pes-
soal) Bilfiil NZ&LJFERE (direito & historia pessoal)
o PCAEPEATERE (direitoa sexualidade conjugal )
« JEMHE (direito a memoria do falecido)
o RBIME (direito de visita dos familiares)
1M H, WPIALEEFEE 1999 R M RIZ S 6 2 Bk, 82 AN 1 B2 B ) V5 R AE =+ 8R4 TH] A
KA SR, 7RIV B BRI rp — 80y ARV ARERE”  (AEdnE. B0 se . B, 48
RE. FamblE. RS e AR I NRRHE” , (BRI NS HESLIR A R e, B A
RN, EERE. B AEERRE, BACALEREE “AE—BRIORERK” o 2RI
AR SLEF AR “ S NS HE” RO NASHEDT I, SV ERITTER AR IR RBEE B ORad “ A% — K

(p-89-125), p.96; Paulo Mota Pinto, Direitos de Personalidade no Cédigo Civil Portugués e no Novo Codigo Civil Brasileiro, in Alfredo
Calderale (org.), Il Nuovo Codice Civile Brasiliano, Milano, 2003 (p.17-61), e in Revista Juridica, Sdo Paulo, Vol.51, n.° 314, 2003 (p.7-34), e
também in Direitos de Personalidade e Direitos Fundamentais: Estudos, Gestlegal, 2018 (p.321-368), p.338.

[59] Jodo de Castro Mendes, Direito Civil-Teoria Geral, Vol.Il, AAFDL, 1968, p.72-75: “um principio vago de mais para ser muito
util”.

[60] Anténio Menezes Cordeiro, com a colaboragdo de A.Barreto Menezes Cordeiro, Tratado de Direito Civil, IV-Parte Geral: Pes-
soas, 5* Edigdo, Almedina, 2023, p.81.
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{RFEAGER” T DAffeqt fet] / [62] |
U 45 PR A AR X

(—) #&R

FETE MBI B AR A% — B OR MR 7 B A AR HE (HERRGZ R AASHE ” R “HRR A
WHE” O PR fR, 2R RS AR, HES ) FERR, A0 ClmR g Sa s as, ([E5EMH
Ao I83FaR, BSEAER: AR BOREENRGR T R AWML T IE BT T AR, Rl

[61] HF L, Ei ARSHEAES T R REE. YMBILERE, 2 HAC.TC 6/1984, processo n.°: 42/83 (Relator: José Magalhdes
Godinho); JEZEHNRME, 2 RAc.STJ 08-06-2010, processo n.°: 1847/08.5TVLSB-A.L1.S1 (Relator: Serra Baptista); Ac.STJ 17/04/2008,
processo n.°: 08A474 (Relator: Fonseca Ramos); ik 75, £ HAc.RP 26-06-2003, processo n.°: 0333036 (Relator: Gongalo Sil-
vano); Ac.RP 22-01-2013, processo n.°: 3/09.0TBOBR.C1; #5#i#E, 2K Ac.RC 20-04-2004, processo n.%: 558/04 (Relator: Rui Barreiros), %%
A SERE, RIEASKES “ AR — IR, e TR 2 2 LB 6 TIR AR, 2 RAC.STJ 15-12-2011, processo n.*: 912-B/2002.
C1.81 (Relator: Alvaro Rodrigues).

[62] BAMRFTRE ERERE “HRpBIAKSRE” , GUEGERRE AR — BRORTEMEC THEI LR IRLE, MR Rl , FOERSH
Mg, SR AT . A TR A R SR R — SR B RS RARERE AR M) 00, 20 RE

G RETER: QEPTHR RO ERAGE EOREREIRS RENL) L (IR T B AR 2021455851, 5575-88 1,

[63] £ K. Antonio Menezes Cordeiro / A.Barreto Menezes Cordeiro, Introdugdo (Artigos 70.° a 81.°), § 34, in Antonio Menezes
Cordeiro (Coord.), Codigo Civil Comentado I-Parte Geral, Almedina, 2023, p.272; Paulo Mota Pinto, Os Direitos de Personalidade na Obra
Civilistica de Antonio Menezes Cordeiro, in Pedro Romano Martinez / Pedro de Albuquerque (Coord.), O Pensamento Juridico de Menezes
Cordeiro, Almedina, 2023 (p.197-224), p.211-216.

[64] 3y |, FRAVEL ¥ “—H AERE” $FA 35, 2 H Paulo Mota Pintofi i #r 7% ¥ Paulo Mota Pinto, Os Direitos
de Personalidade na Obra Civilistica de Antonio Menezes Cordeiro, in Pedro Romano Martinez / Pedro de Albuquerque (Coord.), O Pensa-
mento Juridico de Menezes Cordeiro, Almedina, 2023 (p.197-224), p.212-214, 752 H Ana Filipa Morais Antunes, Comentdrio aos Artigos
70.° a 81.° do Cédigo Civil (Direitos de Personalidade), Universidade Catdlica Editora, 2012, p.62-63, ACLL — NFYEEFR A HLRE, %1 H
BT R (SO ECTENE R, MR EEETR, S5 A, B NRSURHER 2 Rarta &5 , iHix b
AR H SRR :

RN R ANFSHE” W& A Adriano Vaz Serra, Jodo de Matos Antunes Varela, Orlando de Carvalho, Carlos Mota Pinto, Fran-
cisco Pereira Coelho/Guilherme de Oliveira, Diogo Leite de Campos. Jorge Sinde Monteiro, José Carlos Vieira de Andrade. Antonio Pin-
to Monteiro, Joao Calvao da Silva, Joaquim de Sousa Ribeiro, Luis Menezes Leitdo, Pedro Pais de Vasconcelos, Heinrich Horster/Eva
Moreira da Silva, Rabindranath Capelo de Sousa, Manuel Januario da Costa Gomes. Jodo A.Alvaro Dias. Filipe Albuquerque Matos. -
Claudia Trabuco. André Dias Pereira, Nuno Manuel Pinto Oliveira, Rafael Vale e Reis. Mafalda Miranda Barbosa., Tiago Figo. Paulo
Mota Pinto. JEHLZEAHISCEAVERT. A SUSERAT MM BEGR), @IS0 QERRESE RS |, & (&
IAEREY 1998E K HI%E, 25187-196 1 ; Paula Nunes Correia, Temas de Direito Civil no retorno de Macau a soberania chinesa: Questoes
emergentes da Parte Geral do Codigo Civil: breve andlise, in Meritum, Revista de Derecho de la Universidad FUMEC Vol.2, N° 01-janeiro/
junho 2007 (p.5-44), p.9; Paula Nunes Correia, Teoria Geral do Direito Civil-Sumadrios Desenvolvidos, Faculdade de Direito da Universidade
de Macau, 2021, p.82-83; fEMERG . QURMIEGHE:) , WEISHE. BT, B, SURITEITEAR.  GRPTEEER (BE5D ),
RS A . TP RS E20104E 0L, 45190 E; José Antonio Pinheiro Torres, Introdugdo ao Regime Geral da Relagdo Juridica
Civil, in Repertorio do Direito de Macau, 1.* Reimpressdo, Faculdade de Direito da Universidade de Macau, 2012, p.364; Jalio Miguel dos
Anjos, Dos Direito a Imagem e a Palavra-Alguns Aspectos de Regime no Contexto Contempordneo, in Boletim da Faculdade de Direito, n.°
40,2016 (p.193-226), p.197; e @R, Rabimfms .  (RE BB M B IR CRID ), earRREE S8k
TRPTRAE 20209 i, SE31E (RZB Hh R IBEs BB e ) o

KO R NASHE” W43 HIA . Rita Amaral Cabral, Maria da Gloria Carvalho Rebelo. José de Oliveira Ascensdo. Antoénio Me-

nezes Cordeiro, Ana Filipa Morais Antunes, Guilherme Machado Dray. David Oliveira Festas, Diogo Costa Gongalves, José Alberto
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BT AR HE R BI IRl “Re il NS HE” 2 I O B A3 SR T o ml AR Y B A i o i, k=
s ZREH, AR EATAREDRIT, AR

LR EDilEsE:
Unitarismo Atomismo
PRAN— B & N1
a favor de direito geral de peronalidade contra direito geral de peronalidade
JR4=FZ%  Derivacionismo ¥—FF5 Monismo

(Z) &

LIRA T

(1) FEgRk: —MAMEHERARIERER]

CRAEFER” , BEZFER AR RORER” SiFEHL (numa visdo unitaria) KGR T —IH “HE
HMEAMEHE”  (um complexivo direito de personalidade) , ILEJ “—M AASHE” , H W A& 58 pE
A#% (personalidade no seu todo) , HHEREF 2, SRR KA G, BHNEZESN.
M, “URAEFER” DHEBR “GiFEEER” —FE. I, B R BLEEIH R AR RE”

Gonzalez, Luis A.Carvalho Fernandes. Elsa Vaz de Sequeira, A.Penha Gongalves.

W ESEREMHIAT . Jodo Gil de Oliveira e José Candido de Pinho, Cédigo Civil de Macau, Anotado e Comentado, Jurisprudéncia, Livro
I, VoL.II, 2018, Art.n.° 67, § 6-§ 8.

ETATNE T, BRI AEHE” BIBIANE: Ac.TC n.° 6/1984, processo n.%: 42/83 (Relator: Magalhdes Godinhofk B):  “/TAd]
NHERE, JRRI—TH ISR IR BB AR AT 1), 5 2 A AR R R (. 7 ( “a todo e qualquer direito de per-
sonalidade, isto ¢, a todo e qualquer aspecto em que necessariamente se desdobra um direito geral de personalidade, deve caber o maior grau
de protecgdo do ordenamento juridico” ) ; Ac.STJ 25-09-2003, processo n.°: 03B2361 (Relator: Oliveira Barrosi: 1):  “ Ik B A
ST TE R AKSKE. 7 ( “Esta consagrado no nosso direito civil um direito geral de personalidade” ) . DA _FiE S A SC/EE i

[65] Paulo Mota Pinto, Os Direitos de Personalidade no Cédigo Civil de Macau, in Boletim da Faculdade de Direito, n.° 8, 1999
(p-89-125), p.94-95., HGHEANNHw 7, £ K Paulo Mota Pinto, Direitos de Personalidade no Cédigo Civil Portugués e no Novo Cédigo Civil
Brasileiro, in Alfredo Calderale (org.), Il Nuovo Codice Civile Brasiliano, Milano, 2003 (p.17-61), e in Revista Juridica, Sdo Paulo, Vol.51,
n.° 314, 2003 (p.7-34), e também in Direitos de Personalidade e Direitos Fundamentais: Estudos, Gestlegal, 2018 (p.321-368), p.336-337,
142 Fl Paulo Mota Pinto, Os Direitos de Personalidade na Obra Civilistica de Anténio Menezes Cordeiro, in Pedro Romano Martinez / Pedro
de Albuquerque (Coord.), O Pensamento Juridico de Menezes Cordeiro, Almedina, 2023 (p.197-224), p.211-216, Z< IR B = FRFR R
OB ONEZE#E 2y, TR E S S T g ZBISE. SR, Paulo Mota Pintodlf flEsfaf, Sy b LM = A MR A 53 il 6 i i 4
PIRBIE LR . 5 F R A S EE TR 2 B R R A, WSl . toh, EARIHAR, M7em —Butith, B
—IRUTFER S LE BB ER BRI T IR TR —RAETE (p.95) W, MR S BIdE” R CFMEE— AR ( “pluralidade
taxativa de direitos” ) , {HAESE R WF9E (p.336) HHIMZ M2 G andy52”  ( “taxativa ou ndo” ) . Paulo Mota Pintoilf i
Ry R AT (R AR AR i) R B OB —ER7 , MRRE O ERWA) , MR, RSO T T
HEZ IR, #kPaulo Mota Pintof 15, MPmLeiz bl “HAE TR « &, WATHE, DUHEH.

+ 168 -



PR E L — A

FIBRT S, “URAETER” WERF BN A “—RAMSHE” & “BHE”  (direito-matriz. -
direito-mae; Mutterrecht) E{E R “HRUAHE”  (direito fundante. direito-fonte; Quellrecht) . #-TEM
SLHY CRRRINKERE” , BRATAER “C—MRMSHE” BIEMRIE. L, RS 2 — R A
REW) “Hem R R R B R “ @M BB iaYR”  (principio superior de constituigdo) [, HJ
Sy RNAERE” R —TH EAHER] (um super-direito) N7V, pHUEBATE BUSHIR 7 SCAE RS . IRE 2,
FEIH CRRINASRE” FREAE “C— IR HE” 1B SEATHELL AR A Bl H 2R 1, Wl RS RE” g —
Fii “HEZLME”  (direito-quadro; Rahmenrecht) U681, U@, JRAEFFAEER T “—MAFSHE” B “4r
ANFERE” WIIRERNEAZRY) “ ot R (sistema dual) 7,

HERAEEER FIBREE A, H 2R m] vk R ERan U0 o Bl R 2R 2 aRken Y, HARER
#Paulo Mota Pinto: “—ME AMEHE R B AR RERESHRIRRE , HAE 2 URSRATA B i & 1 — A
FHIGAAGRE . BB IH ARG AE, 2 AN A — MR ORAEE(E 7 1 e B B Bl AL 020 0 “[Rlitk, I8
B ERIE R — NS HER f— % 7 B O EREEmEm, A AMEHEIEERA EiE
BRI 9l N U R, BERARENERS, LA R, HOREE SR

[66] Paulo Mota Pinto, Os Direitos de Personalidade no Cédigo Civil de Macau, in Boletim da Faculdade de Direito,n.® 8, 1999 (p.89-
125), p.95; Paulo Mota Pinto, Direitos de Personalidade no Codigo Civil Portugués e no Novo Codigo Civil Brasileiro, in Alfredo Calderale
(org.), Il Nuovo Codice Civile Brasiliano, Milano, 2003 (p.17-61), e in Revista Juridica, Sdo Paulo, Vol.51, n.° 314, 2003 (p.7-34), e também
in Direitos de Personalidade e Direitos Fundamentais: Estudos, Gestlegal, 2018 (p.321-368), p.336-337; Paulo Mota Pinto, Os Direitos de
Personalidade na Obra Civilistica de Antonio Menezes Cordeiro, in Pedro Romano Martinez / Pedro de Albuquerque (Coord.), O Pensamento
Juridico de Menezes Cordeiro, Almedina, 2023 (p.197-224), p.213-214; Pedro Pais de Vasconcelos, Direito de Personalidade, Almedina, 2023,
p-62, 64; Rabindranath V.A.Capelo de Sousa, O Direito Geral de Personalidade, Coimbra Editora, 1995, p.559; Ana Filipa Morais Antunes,
Comentario aos Artigos 70.° a 81.° do Codigo Civil (Direitos de Personalidade), Universidade Catolica Editora, 2012, p.62.

[67] José de Oliveira Ascensdo, Direito Civil-Teoria Geral, Vol.I-Introdugdo, As Pessoas, Os Bens, Coimbra, 1997, p.80; Ana Filipa
Morais Antunes, Comentdrio aos Artigos 70.° a 81.° do Codigo Civil (Direitos de Personalidade), Universidade Catélica Editora, 2012, p.62.

[68] Paulo Mota Pinto, Os Direitos de Personalidade no Cédigo Civil de Macau, in Boletim da Faculdade de Direito,n.° 8, 1999 (p.89-
125), p.95, nota 26; Pedro Pais de Vasconcelos, Direito de Personalidade, Almedina, 2023, p.62; Ana Filipa Morais Antunes, Comentario aos
Artigos 70.° a 81.° do Cédigo Civil (Direitos de Personalidade), Universidade Catolica Editora, 2012, p.62.

[69] Pedro Pais de Vasconcelos, Direito de Personalidade, Almedina, 2023, p.62.

[70] Ac.STJ 25-09-2003, processo n.%: 03B2361 (Relator: Oliveira BarrosiZ: B):  “FRAMA LM T —H— R AR, &2 BHE
ECHARRE” BRHEZERE, FoorRR D U S RO AMSHE, (S SERe B A MSRENG 55 F5HT4 .~ ( “Estd consagrado no nosso direito
civil um direito geral de personalidade (allgemeines Personlichkeitsrecht), "direito-matriz ou direito fundante" e direito-quadro de que, sem o
esgotarem, se desentranharam diversos direitos especiais, autonomos, de personalidade (besondere Personlichkeitsrechte).” ) I EGEE L
AN e «

[71] José de Oliveira Ascensio, Direito Civil-Teoria Geral, Vol.I-Introdugdo, As Pessoas, Os Bens, Coimbra, 1997, p.78.

[72] Paulo Mota Pinto, Os Direitos de Personalidade no Cédigo Civil de Macau, in Boletim da Faculdade de Direito,n.® 8, 1999 (p.89-
125), p.95; Paulo Mota Pinto, Direitos de Personalidade no Codigo Civil Portugués e no Novo Codigo Civil Brasileiro, in Alfredo Calderale
(org.), Il Nuovo Codice Civile Brasiliano, Milano, 2003 (p.17-61), e in Revista Juridica, Sdo Paulo, Vol.51, n.° 314, 2003 (p.7-34), e também
in Direitos de Personalidade e Direitos Fundamentais: Estudos, Gestlegal, 2018 (p.321-368), p.337: “O direito geral de personalidade [...] se
pode conceber [...] como ‘direito-matriz ou direito fundante’, em que enraizam direitos singulares de personalidade relativamente autonomos,
subsistindo ao seu lado como desenvolvimentos e concretizagdes particulares da tutela geral da personalidade.” UL F 350 A SCEE i .

[73] Paulo Mota Pinto, Os Direitos de Personalidade na Obra Civilistica de Anténio Menezes Cordeiro, in Pedro Romano Martinez /
Pedro de Albuquerque (Coord.), O Pensamento Juridico de Menezes Cordeiro, Almedina, 2023 (p.197-224), p.214: “uma concecao que rejeita,
pois, decididamente, a visdo apenas ‘monista’ do direito geral de personalidade” B8 0 AR SC/EE Firig .

[74] A3CH%: Faust QR4 SARENMEE A Y . b LAERRI LRI T SRR A5k Bl 5244 . Paulo Mota PintofE7E MLZ AR
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H—RH M5 (argumento racional) BiF 5 H (ERPE (argumento teleologico) , Ho [~ At HE
B S EARYE " U)o KH WL, BRI —IH “— R AR BEM A& RES R EEN: “HA
TEERH—TERER] [ BRRESHRIENE 1, A Re%7E B BR300 N A& AN T 4 Ak 49 PR s PR T AN mT e 2
SRMTRIERIE M. R, NS R e DL —FARRS O M Ak 4B A 2 R T H., R IERRI —IH
FER AT LS AR LR g AAS ] 2. 7 L7

H R FEMmyE (argumento literal) = “FRAM—mFEIR, H—IH BN, HEH A% IH
FENASHER)  BERESRRYRRE , DIAME ki s (de iure condito) , ‘EFENVE E@iES 7, 1 H
RALYEE S (de iure condendo) , A iR« “IEAM— R ASHEIEERRE, AERE
SEEEmE . WARBEE RS, AN AT R s (FEAR A AR IR A B i B ey, R AR L
A RE S e [ 1 BEGRMET — RNMERER AR T M RE B Z 3] TE sk —1{H
P EENSHER R IR T A — AR D 7 8,

2R

(1) Fik: —RAFEHERME— AR

PERGTERE, A AMEE “ —AMERE” S % T IR, AT R AUE, RREEE THNA 222 RIS 25 g T 25
FIRER o

[75] Paulo Mota Pinto, Direitos de Personalidade no Cédigo Civil Portugués e no Novo Cédigo Civil Brasileiro, in Alfredo Calderale
(org.), Il Nuovo Codice Civile Brasiliano, Milano, 2003 (p.17-61), e in Revista Juridica, Sdo Paulo, Vol.51, n.° 314, 2003 (p.7-34), e também in
Direitos de Personalidade e Direitos Fundamentais: Estudos, Gestlegal, 2018 (p.321-368), p.339: “as criticas, sobretudo de ordem técnico-ju-
ridica, contra um direito com um tal contetido ‘faustico’, ndo podem fazer esquecer que a prote¢@o de bens ilimitaveis requer novos instrumen-
tos, como cldusulas gerais ou conceitos indeterminados, também eles s6 precisaveis em concreto ou através de uma linha de concretizagdes.”
BRI A S T

[76] Paulo Mota Pinto, Os Direitos de Personalidade na Obra Civilistica de Anténio Menezes Cordeiro, in Pedro Romano Martinez
/ Pedro de Albuquerque (Coord.), O Pensamento Juridico de Menezes Cordeiro, Almedina, 2023 (p.197-224), p.215: “relativo a concegao e
fundamento dos direitos de personalidade”.

[77] Paulo Mota Pinto, Direitos de Personalidade no Cédigo Civil Portugués e no Novo Cédigo Civil Brasileiro, in Alfredo Calderale
(org.), Il Nuovo Codice Civile Brasiliano, Milano, 2003 (p.17-61), e in Revista Juridica, Sdo Paulo, Vol.51, n.° 314, 2003 (p.7-34), ¢ também in
Direitos de Personalidade e Direitos Fundamentais: Estudos, Gestlegal, 2018 (p.321-368), p.338: “E que s6 um tal direito [ = “direito-matriz
ou direito fundante’] ¢, realmente, susceptivel de se adequar a irredutivel e ilimitavel (e portanto, indissecavel) complexidade da personalidade
humana-s6 podendo esta ser apreendida e tutelada numa perspectiva globalizante -, e so ele pode incluir bens da personalidade nao tipificados.”
LA b8 S A SR i

[78] Paulo Mota Pinto, Os Direitos de Personalidade na Obra Civilistica de Anténio Menezes Cordeiro, in Pedro Romano Martinez /
Pedro de Albuquerque (Coord.), O Pensamento Juridico de Menezes Cordeiro, Almedina, 2023 (p.197-224), p.214: “Temos defendido, de iure
condito por estar legalmente consagrado, e de iure condendo por ser a melhor opcéo, a existéncia de um direito geral de personalidade, visto
como “direito-matriz ou direito fundante” dos diversos direitos especiais de personalidade [...]”; “no sentido de se dever admitir tal direito
geral de personalidade [...] um argumento juridico-positivo, ou, se quisermos, literal (ndo se encontra em nenhuma outra codificagdo civil que
conhecamos formulagdo legislativa mais proxima da consagragao de um direito geral de personalidade do que a norma [...] do Cédigo Civil,
que chega ao ponto de se referir, na se¢io relativa aos direitos de personalidade, a uma ‘tutela geral de personalidade’)” UL F#2 S0 AR SCAE
i
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MER R/ DEURE, BEA¥E], JhPedro Pais de Vasconcelosf & 7. K H2Z /., “A&— i, =
SN AT A — TSR« RS, ARRERAER 7 B CRAMEEA, L
() REINASHE , FARIILRER], T NS RERT R & 0 — i RE . AAEHE, R R BERE S
T EHAN AR R, MIENE LS ER] 8 E IR IR . 1S RERERS A | HAE RS . 15 LLMERE,
RS NSRS A LER, EEREEESAHM. B0, KEm—HaEm
B, 7 L P, AamE. RERE. SRESTERE. PERARE. HBRE, I ARERBSLRIRER], T2
HEEA NBNASRERT B & 10— ROEEMERE. 7« “W23, Pral —MOAASRERNRS I AR RER) — e 28

(dualismo) [ AH%: 457 “IRAETFER” | [y . » 5
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HRERE G AN IR . SR BB SIS E AR ROE R, A BRI SR . AR, BRI LS
1E: IR — M R A B IR, BEE R R RS ERORER], ArEMar e S rERe, #E
X RERP o ERMEAZAMETE. B, ERENEER NS RERE, (R AR AR, BT A
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[79] Paulo Mota Pinto, Os Direitos de Personalidade no Cédigo Civil de Macau, in Boletim da Faculdade de Direito, n.° 8, 1999 (p.89-
125), p.95; Paulo Mota Pinto, Direitos de Personalidade no Codigo Civil Portugués e no Novo Codigo Civil Brasileiro, in Alfredo Calderale
(org.), Il Nuovo Codice Civile Brasiliano, Milano, 2003 (p.17-61), e in Revista Juridica, Sao Paulo, Vol.51, n.® 314, 2003 (p.7-34), e também
in Direitos de Personalidade e Direitos Fundamentais: Estudos, Gestlegal, 2018 (p.321-368), p.336-337; Paulo Mota Pinto, Os Direitos de
Personalidade na Obra Civilistica de Antonio Menezes Cordeiro, in Pedro Romano Martinez / Pedro de Albuquerque (Coord.), O Pensamento
Juridico de Menezes Cordeiro, Almedina, 2023 (p.197-224), p.213-214; Pedro Pais de Vasconcelos, Direito de Personalidade, Almedina, 2023,
p.62.

[80] Pedro Pais de Vasconcelos, Direito de Personalidade, Almedina, 2023, p.64-67.

[81] Pedro Pais de Vasconcelos, Direito de Personalidade, Almedina, 2023, p.64: “A tutela geral da personalidade corresponde sem
dificuldade a um direito geral de personalidade”; “Em nossa opinido, o direito subjectivo de personalidade tem unidade” UL 5% 3 AR A
Eine

[82] Pedro Pais de Vasconcelos, Direito de Personalidade, Almedina, 2023, p.67: “Em nossa opinido, os chamados ‘direitos especiais
de personalidade’ ndo sdo direitos subjectivos autonomos, sdo poderes que integram o direito subjectivo de personalidade.O direito de person-
alidade, como direito subjectivo que tem como fim a defesa da dignidade humana de cada uma das pessoas singulares, integra no seu conteudo
um niimero, em principio, ndo limitado de poderes, que constituem a sua estrutura.Estes poderes sdo queles que forem necessarios, ou mesmo
apenas convenientes, ou simplesmente uteis, para que o fim do direito de personalidade seja realizado com éxito.”; “O direito a vida, ou a
honra, ou a integridade fisica, ou a privacidade, ou a imagem, por exemplo, ndo constituem direitos subjectivos autdbnomos, mas antes poderes
juridicos que integram o direito de personalidade do seu titular”; “O dualismo entre o chamado direito geral subjectivo de personalidade e os
direitos subjectivos especiais de personalidade ¢ assim superado.” UL _F 350 A SC/EE fFiE.

[83] Pedro Pais de Vasconcelos, Direito de Personalidade, Almedina, 2023, p.67: “Como temos repetidamente advertido, tem sido uma

constante na Doutrina designar acriticamente por ‘direitos’, quer os direitos subjectivos propriamente ditos, quer os poderes que respectiva-
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—{E—{E > JF 7 ARA " (de forma atomistica) KRR — SRR G NFEHE . 18 28 NAKHEHS > BB #5 NG
BE A . DRI, AREIE R A R AR RS RE” WAREAE 7). (HHEBRE S, B “—
MNMEHRE” , BUAERTEE “Rrml NASHE” v 5. Rk, MR#E “HmE28” , AR — MR 4

PRILERE B> T H, BEARSRESS ZERIER 1), ErhigE Aamg /20liveira Ascensdo:  “7E
BAEH, —NRGHER I T S AN 2@ B « R FEIRIR L. DU B O ) AR R4 e
PINKERE” | AR, EMIEfEORaE TR RINEMTE, WA RANE H—IH BRI, HIBEfEA
FERE, AR A S TE 5L FUIHERT H 25 T EL BB I NS ORAERE . S8 R HEAT [RIRR AT DU SR 2847 A& DR (1) — D14H
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mente os integram.Assim, por exemplo, sdo usualmente designados por ‘direitos’ o poder do credor de interpelar o devedor, que ndo passa de
um poder potestativo que integra o direito de crédito, ou o poder de voto que integra o direito subjectivo do socio de uma sociedade.Este habito
reflecte-se também na redacc@o da lei.Importa, porém, na construgdo dogmatica distinguir o que ¢é direito subjectivo e o que sdo os poderes
que o integram, mesmo que a lei e a doutrina os designe incorrectamente, embora usualmente, por direitos.” A 320 A /R iz,

[84] Pedro Pais de Vasconcelos, Direito de Personalidade, Almedina, 2023, p.64-65: “Em nossa opinido, o direito subjectivo de per-
sonalidade tem unidade, e essa unidade decorre da unidade da pessoa e da sua dignidade.O titular do direito é uno e a sua dignidade também o
¢.Nao ha lugar para uma separacdo, nem ontologica, nem pragmaticamente.Esta unidade ndo é contrariada nem antagonizada pela tipificagao,
em varias leis, de uma pluralidade de ‘direitos de personalidade’. Trata-se de uma constelac@o de tipos ideais axiologicos”; p.67: “Todos estes
poderes se agregam num conjunto coerente, unificado pelo fim comum de defesa da dignidade do seu titular.” 2L _F 3  AR SCVES e .

[85] Antdnio Menezes Cordeiro / A.Barreto Menezes Cordeiro, Introdugdo (Artigos 70.° a 81.°), § 32, in Antonio Menezes Cordeiro
(Coord.), Cédigo Civil Comentado I-Parte Geral, Almedina, 2023, p.272.

[86] José Alberto Gonzalez, Codigo Civil Anotado, Vol.1, Parte Geral, Quid Juris, 2011, Anotagdes ao art.70.%, §.2, p.95: “inutil”.

[87] Paulo Mota Pinto, Direitos de Personalidade no Cédigo Civil Portugués e no Novo Cédigo Civil Brasileiro, in Alfredo Calderale
(org.), Il Nuovo Codice Civile Brasiliano, Milano, 2003 (p.17-61), e in Revista Juridica, Sdo Paulo, Vol.51, n.° 314, 2003 (p.7-34), e também
in Direitos de Personalidade e Direitos Fundamentais: Estudos, Gestlegal, 2018 (p.321-368), p.336.

[88] José de Oliveira Ascensio, Direito Civil-Teoria Geral, Vol.I-Introdugdo, As Pessoas, Os Bens, Coimbra, 1997, p.78.

[89] José de Oliveira Ascensdo, Direito Civil-Teoria Geral, Vol.I-Introdugdo, As Pessoas, Os Bens, Coimbra, 1997, p.80: “Manifes-
tacdo desta inseguranga nos parecem ser as aplicagdes que do direito geral de personalidade tém sito feitas.A formula alternativa consiste em
admitir que se vdo delineando novos direitos da personalidade [...] em regime de numerus apertus.”; “Mas a maneira técnica de concretizar
esta exigéncia de protec¢do ndo esta na criagdo de um super-direito, que duplicaria os direitos de personalidade existentes, mas na derivagao a
partir daquele principio de concretos direitos de personalidade.Esta derivagdo permite igualmente chegar a todos os dominios em que a tutela

da personalidade se impuser.Mas tem uma vantagem preciosa, em termos de seguranga juridica.A revelagdo dos direitos caso a caso, ou melhor,
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(1) FEER AR B 5 B
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tipo a tipo, permite a formagdo de categorias socialmente reconheciveis.Isto corta o efeito de surpresa” L _F 0 il AU EE ilFi

[90] José de Oliveira Ascensdo, Direito Civil-Teoria Geral, Vol.I-Introdugdo, As Pessoas, Os Bens, Coimbra, 1997, p.79: “O direito
geral de personalidade ¢ figura anémala.”; “a admissdo de um direito geral de personalidade oferece desvantagens especificas.Por ser um di-
reito de desmensurada extensao, torna-se muito dificil trabalhar com ele.E os terceiros podem ser sempre surpreendidos pelas consequéncias
que dele se venham a tirar num caso concreto.O direito geral de personalidade ndo favoreceria a tipificagdo de modalidades intervengao, pois
se poderia passar directamente da figura geral a aplicagdo concreta.O que pde em causa a seguranga juridica.” DA Fi# X A SCVES i .

[91] Antdénio Menezes Cordeiro / A.Barreto Menezes Cordeiro, Introdugdo (Artigos 70.° a 81.°), § 32, in Anténio Menezes Cordeiro
(Coord.), Codigo Civil Comentado I-Parte Geral, Almedina, 2023, p.272: “n@o ha lugar para a aplicagdo do regime proprio dos direitos sub-
jetivos”; “bens necessariamente existentes”.

[92] Diogo Costa Gongalves, Licdes de Direitos de Personalidade: Dogmatica Geral e Tutela Nuclear, Principia Editora, 2022, p.142:
“a aplicac@o concreta da tutela exige sempre a individualizag@o dos concretos aspetos de personalidade que tenham sido ofendidos”.

[93] Luis A.Carvalho Fernandes, Teoria geral do Direito Civil I-Introdugdo,; Pressupostos da Relagdo Juridica, 6.* ed., 2012, p.232-
233.

[94] José de Oliveira Ascensdo, Direito Civil-Teoria Geral, Vol.I-Introdugdo, As Pessoas, Os Bens, Coimbra, 1997, p.81: “o «direito
geral de personalidade» ndo ¢ entendido como um direito mais, além dos direitos fundamentais previstos.O que reconduz a um principio ori-
entador.”; “se discute se o direito geral de personalidade pode ser tomado directamente como «outro direito» [...] ou se aplicagao exige ainda
uma formulagdo de direitos singulares.Esta ultima orientagdo [...] tende a prevalecer” UL 5 S0l AR SCA/EE T
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ANTR) EL B TR [, {6 8 DABR R A (] /0 38 A b AN B8 218 LTI ) 25 [ Bl ST — TR S RE R o 33 S SRR [ SR
HOA B AEREEL IR NG BEEL” AE EAH R A — H I, FE AN A R DR T B M A A A 4 2% [F]— JH
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[95] Paulo Mota Pinto, Direitos de Personalidade no Cédigo Civil Portugués e no Novo Cédigo Civil Brasileiro, in Alfredo Calderale
(org.), Il Nuovo Codice Civile Brasiliano, Milano, 2003 (p.17-61), e in Revista Juridica, Sdo Paulo, Vol.51, n.° 314, 2003 (p.7-34), e também in
Direitos de Personalidade e Direitos Fundamentais: Estudos, Gestlegal, 2018 (p.321-368), p.338: “E que s6 um tal direito [ = ‘direito-matriz
ou direito fundante’] ¢, realmente, susceptivel de se adequar a irredutivel e ilimitavel (e portanto, indissecavel) complexidade da personalidade
humana” JH B SC A SR e .

[96] Paulo Mota Pinto, Os Direitos de Personalidade na Obra Civilistica de Anténio Menezes Cordeiro, in Pedro Romano Martinez /
Pedro de Albuquerque (Coord.), O Pensamento Juridico de Menezes Cordeiro, Almedina, 2023 (p.197-224), p.214.

[97] Paulo Mota Pinto, Os Direitos de Personalidade no Cédigo Civil de Macau, in Boletim da Faculdade de Direito, n.° 8, 1999
(p.89-125), p.95.

[98] 25 ESCo M.

[99] Pedro Pais de Vasconcelos, Direito de Personalidade, Almedina, 2023, p.64-65: “Nao ha lugar para uma separagdo, nem ontologi-
ca, nem pragmaticamente.” MBS A SCIVEE s

[100] José de Oliveira Ascensio, Direito Civil-Teoria Geral, Vol.I-Introdugdo, As Pessoas, Os Bens, Coimbra, 1997, p.79: “muito
dificil trabalhar com ele”; p.80: “o efeito de surpresa”; p.79: “passar directamente da figura geral a aplicagdo concreta” [ % 3 AR C/E
TR
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Abstract: This paper aims to systematically examine the concept of "general personality right" ("direito geral de
personalidade") in Macau civil law. Paragraph 2 of Article 69 of the Macau Civil Code consists of a "clause of general
protection for personality" ("clausula de proteccdo geral da personalidade™) designed to specifically recognize new types
of personality interests, so as to integrate lacunae. Divergent views have long existed regarding the understanding of this
norm. There are two theoretical models, Unitarianism and Atomism: The former admits the independence of a "general
personality right" and is divided into two sub-models, namely Derivationism and Monism, while the latter refuses the
independence of this right. However, all these three theories have flaws. This paper believes that the concept of "general
personality right" is a dispensable intermediary one, because the "clause of general protection for personality" can only

apply to a case after being concretized, so the object of right cannot remain general and abstract then.

Key words: General Personality Right; Clause of General Protection for Personality; Macau Civil Law; Object of

Right; Numerus Apertus
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Abstract: During the late Qing Dynasty, a significant influx of foreigners arrived in China, leading to numerous
disputes and lawsuits arising from interactions between China and foreign countries. Among these conflicts, a considerable
number involved commercial disputes concerning Macau Portuguese Chinese businessmen. However, due to limited
available information, this particular topic has received minimal attention. In light of this, this research takes as its
foundation the archive of the Consulate General of Portugal in Guangzhou (Part of Qing Dynasty ¢ Chinese), which
is under the Portuguese Ministry of Foreign Affairs. The research objective is to investigate the nature, resolution, and
impact of these disputes. By delving into this subject, this paper aims to provide a deeper understanding of the historical
dynamics between China and Portugal, as well as the judicial system of the Qing Dynasty and so on. It has important

implications.

Key words: The Late Qing Dynasty; Chinese Merchants with Portuguese Nationality in Macau; Commercial
Disputes; Nationality; Archive of the Consulate General of Portugal in Guangzhou
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Abstract: The elections for the Chief Executive and the Legislative Council are the centralized exercise of political
rights, including the right to vote and the right to be elected, granted to Hong Kong residents by the Basic Law of
Hong Kong. It is also an important means of political integration for the Hong Kong Special Administrative Region.
The evolution of the original electoral system in the Hong Kong Special Administrative Region has gradually deviated
from its initial intent, rendering it challenging to fulfill its function of political integration. In response to the actual
circumstances of the Hong Kong Special Administrative Region, the central government has amended Annex I and
Annex II of the Hong Kong Basic Law, refining the electoral system to align with the provisions of the Basic Law.The
new electoral system adheres to the principles of gradual progress and balanced participation, with a primary focus on
order and security as core values. It addresses the loopholes in the previous electoral system, aligning with the political
culture and democratic development needs of the Hong Kong Special Administrative Region. Moreover, it caters to the

economic and social development needs of the Hong Kong Special Administrative Region.

Key words: Electoral System; Political Integration; Value Orientation; Function Orientation
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