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Abstract: In the system positioning of illegality cognition, Theory of Intentional and Theory of culpability take
the “interpretation centered theory” and the “legislative amendment theory” as the paths respectively.However, Theory
of culpability is not consistent with the concept of substantial intent in our criminal law, and lacks the normative basis in
criminal law, which risks becoming a tool of risk control tool. The theory of Intentional is consistent with the concept of
substantial intention in Article 14 of the criminal law of China. Through the interpretation of “knowing” in the special
provisions of the criminal law and the clarification of the relationship between social harmfulness cognition and illegality
cognition, it can not only establish an appropriate positioning of illegality cognition with mitigating regulation effect in
the criminal law system of China, but also effectively avoid the loophole of punishment. We should break the linear logic
and pay attention to the “cross relationship” between social harmfulness cognition and illegality cognition. Under the
guidance of typological thinking, according to different cognitive conditions, it is possible to deduce the false illegality
error, cognition of non-necessarily illegality, and the true illegality error. Classifying each situation is an effective way to

realize judicial acceptance of illegality cognition.

Key words: Illegality Cognition; System Positioning; Interpretation Centered Theory; Theory of Intentional; Typed
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