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Abstract: The advancement of Assisted Reproduction Technology (ART) has introduced
complex challenges to custody adjudication in China, particularly in cases involving same-sex
partners. The traditional legal framework, which predominantly relies on natural blood relations as its
logical premise, proves inadequate in addressing these emerging scenarios. This limitation not only
hinders the determination of custody arrangements that truly serve the best interests of the child but
also perpetuates contentious debates regarding the relative rights of genetic mothers (egg providers)
and gestational mothers (birth mothers). Furthermore, the current system fails to effectively resolve
custody disputes arising from same-sex partnerships in artificial reproduction contexts. To reconcile
the tension between safeguarding children's best interests and maintaining the established legal order
of identity relations in these unique circumstances, the analogical application of quasi-consanguineous
relationships to expand the logical premise for determining custody rights presents a viable solution.
Specifically, in cases where the determination of custody cannot be adequately resolved through natural
consanguineous relations, judicial practice should adhere to a child-centered value orientation and adopt
a functionalist adjudication approach, with particular emphasis on the realization of family functions
and the maximization of children's welfare. Through a comprehensive examination of multiple factors,
including the mutual intent for assisted reproduction and the factual circumstances of child-rearing and
education, this approach investigates the potential for establishing quasi-consanguineous relationships
through analogical reasoning. This methodological framework enables the transformation of such
specialized cases into conventional custody disputes, thereby facilitating their resolution within the

existing legal framework while ensuring the protection of children's fundamental rights and interests.

Key words: Same-Sex Partners; Assisted Reproduction; Parenthood; Best Interests of Children;

Functionalism
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