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Abstract: Under the system of restricted State immunity, the domestic court of a State focuses on
examining the acts of the defendant and determining immunity based on its behavior, but this does not
mean that the recognition of State identity is no longer important. The identity of a State is a ratione
persone for a State to enjoy jurisdictional immunity in another State courts, and only in statutory
exceptions can the national courts exclude immunity based on the grounds of ratione materiae. From
the practice of various States, the scope of a foreign State under State immunity law is larger than that
of State under traditional public international law. It includes not only States as political entities, but
also political subdivisions of States, government departments, various agencies or entities acting on
behalf of States to exercise their powers, and State representatives. In reality, due to the differences
in political and economic systems among countries, the various forms of representation of national
agencies or entities cannot be uniformly recognized as States. From the perspective of domestic
legislations, the identification of the national identity of such agencies or entities generally uses
the method of “authorized sovereign authority + actual exercise of sovereignty”. The Foreign State
Immunity Law of China defines foreign States on three levels. The third item of Article 2 of this law
can be seen as a definition of the State identity of the agency or entity, which reflects the requirements
of functionalism. The distinguishing treatment in the Foreign State Immunity Law of China will affect
the allocation of burden of proof in judicial proceedings. Considering the complexity of State identity,
when national courts handle cases involving State immunity, determining which States’ law should be
used as the applicable law to determine the identity of a foreign State becomes a key issue. The court’s
determination of a foreign State identity should be based on its own national law; In this process, the
court may examine the law of the defendant State, but this law is mainly used as a reference material

to prove the defendant State identity, rather than a law that should be observed.

Key words: State Immunity; State Identity; Ratione persone; Functionalism; Lex fori
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