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Abstract: Compared to early automated writing bots like Dreamwriter, generative Al employs
connectionist machine learning techniques. Beyond fair use claims based on policy considerations,
most model training fair use determinations are grounded in technical analysis. This analysis posits
that connectionist model training involves more transformative use of the original work in terms of
purpose and content, thereby qualifying as fair use. The technology-centric fair use determination
rules not only fail to align with technical realities but also lack legal comprehensiveness. They
inadequately consider diverse scenarios, such as the ultimate deployment purpose of model training,
and thus fall short of achieving a balanced consideration of creators' and users' interests in fair use
determinations. Based on industry realities and legal traditions, the latest practices in Europe and
the United States seek to maintain a delicate balance between the interests of copyright holders and
technology companies. Guided by the principle of balancing interests, China's fair use determination
for model training may comprehensively consider the following factors: First, whether the model's
final deployment purpose and the technical measures implemented by developers/deployers to prevent
infringing outputs significantly reduce the risk of potential market harm to the original work. Second,
the impact of the type of trained work, its quality, and the training stage on the degree of transformative
use. The higher the level of transformative use in model training and the lower the risk of potential
market harm, the more likely it is to be deemed fair use. This should be determined on a case-by-case

basis in judicial practice.

Key words: Model Training; Copyright Risk; Fair Use; Balancing of Interests
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