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Abstract: During the 14th Five-Year Plan period, under the guidance of Xi Jinping Thought
on the Rule of Law, the comprehensive advancement of law-based governance has been effectively
implemented, and China is steadily stepping into the process of building a higher-level socialist
country ruled by law, which fully demonstrates the confidence in the rule of law of contemporary
China and ushers in a new phase in the development of the rule of law in China. From a historical
perspective, it is progressive and evolving to construct a socialist country ruled by law, which has
gone through three distinct stages: the stage of “existence versus non-existence”, “insufficiency versus
abundance”, and “poor quality versus good quality”. During the 15th Five-Year Plan period, it will
experience the stage from “good” to “better”. From the perspective of contemporary significance,
building a socialist country ruled by law serves as our contemporary mission and greatly guarantee
the new breakthroughs in the further comprehensive deepening of reform. It is also necessary during
developing the governance system and the governance capacity, improving the socialist market
economic system, and improving the institutional mechanisms of high-level opening-up. It is also
legally manifest that the institutionalization, standardization, and proceduralization of whole-process
people’s democracy has stepped into a higher-level stage. Regarding the main criteria, a higher-level
socialist country ruled by law needs to meet ten standards. These include a more comprehensive legal
norm system, a more efficient law enforcement system, a more rigorous supervision system for the
rule of law, a more impressive support system for the rule of law, a more improved regulation system
amid the Communist Party of China, more strengthened foreign-related rule of law, more improved
digital rule of law, more solid development of a law-abiding society, clearer legal protection of human
rights, and a more distinct feature of the path of the rule of law with Chinese characteristics. In terms
of the basic approach, to build such a country, under the guidance of Xi Jinping Thought on the Rule
of Law, in the field of the rule of law, we must adhere to advanced concepts, construct sophisticated
theories, adopt enhanced measures, and promote high-standard practices. Additionally, we should
further strengthen the legal protection of human rights to propel the all-round development of China’s
human rights cause. From the point of strategic priorities, within the overall framework of building a
higher-level socialist country ruled by law, upholding the leadership of the Communist Party of China
serves as fundamental guarantee, comprehensive deepening of reform brings motivation, we need
legally protect human rights, coordinate development and security, and build a government which

governs according to law, and consolidate the foundation of a law-abiding society

Key words: Higher-level Socialist Country Ruled by Law; Rule of Law; Human Rights;

Democracy
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Abstract: We should make moral evaluation when apply criminal law to a criminal act. It is
beneficial to realize the purpose of criminal law to prevent crime, to give full play to the leading role
of criminal law to social morality as well as the function of criminal law in social governance. In many
countries, certain moral factors are clearly defined as the legal factors in criminal law that must be
considered when the punishment is decided, among which the factors commonly involved are motive,
reputation, conduct, humanity and so on. The reason why these factors are prescribed by the criminal
law as legal factors affecting the size of criminal responsibility or the severity of punishment is that
they are directly related to the maintenance of social bottom line of morality and the social effect of the
application of criminal law. On the basis of identifying a crime in accordance with the provisions of the
criminal law, the evaluation of moral factors in the criminal law is realized by encouraging or forgiving
the moral behavior in line with the social bottom line, condemning the immoral behavior in violation
of the social bottom line, and then giving a lenient or heavier punishment when the punishment is

decided at the specific discretion.

Key words: Criminal Law Legislation; Moral Evaluation; Criminal Law Application
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Abstract: China has entered the stage of "overlapping eras". On the one hand, the general task of
overall enlightenment of equality has not been fully completed; On the other hand, the stratification of
the society has accelerated and tends to solidify. Therefore, the contemporary construction of the rule-
of-law, in addition to enhancing the private law autonomy and limited administration which are required
by the former ‘legitimacy of the era’, also requires to develop a brand-new social law which provides
comprehensive protection of the society itself, with the core method of inclusive and comprehensive
"social payment" to help everyone deal with disability effectively and break the solidification of a
stratified and risky society. Thus, the function of the social law couldn’t be limited as the ‘assistance
to specific vulnerable groups’. Traditional theory of legal relationship comprises three elements as the
subject, object and content. With the core of "social payment", we can innovate the three elements of
‘social legal relationship’ respectively as differential ‘social person’, entitled ‘social property" and
flexible "social right" bundled with clear social obligation. Accordingly, the basic structure of social
law claim is "flexible claim" and "rigid payment". With all these innovation, the structure of social
law become concise and clear, make it possible to compile China's Social Code as soon as possible by
seizing the current window period for Codification, starting from pressing issues as the elder people

supporting, childbirth, education and housing.

Key words: Legitimacy of the Era; Overlapping Eras; Social Payment; Social Law
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[1] See Joseph Raz, On the Authority and Interpretation of Constitutions: Some Preliminaries, in Larry Alexander ed.,
Constitutionalism: Philosophical Foundations, Cambridge University Press, 1998, p. 152-153.
[2] See Larry Alexander ed., Constitutionalism: Philosophical Foundations, Cambridge University Press, 2001, p. 1.
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[3] See Jeremy Waldron, Political Theory: Essays on Institutions, Harvard University Press, 2016, p. 197-198.
[4] See Michel Rosenfeld & Andras Sajo eds., The Oxford Handbook of Comparative Constitutional Law, Oxford University
Press, 2012, p. 10-11.
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[51 See Alec Stone Sweet & Jud Mathews, Proportionality Balancing and Constitutional Governance: A Comparative and
Global Approach, Oxford University Press, 2019, p. 1,7.

[6] See David Dyzenhaus & Malcolm Thorburn eds., Philosophical Foundations of Constitutional Law, Oxford University
Press, 2016, p. 1-2.

[7]1 See Aharon Barak & Doron Kalir, Proportionality: Constitutional Rights and Their Limitations, Cambridge University
Press, 2012.

[8] See Aharon Barak, Human Dignity: the Constitutional Value and the Constitutional Right, Cambridge University Press,
2015.
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[9] See Alec Stone Sweet & Jud Mathews, Proportionality Balancing and Constitutional Governance: A Comparative and
Global Approach, Oxford University Press, 2019, p. 9-10.

+ 053 -



RPTAE 20255454 1

W T CARBUN RFT  EREASSUEGR AT PR S TR ?

WA - JERE:

R R R CHpIRRD EAE, KR —Th R 7 AR E — SR ER.
EERER RN, i Em R E, AMEREERERACETE AR R . ]
ERARLE T BA TN, B0 EHME. FEMEE “RE” BUY, thiaBImitae.
B, ARRRER ARGV, SURTFCREEUNE 8% T EEN AL H R RFIRER AT, N
FUEMRALEAT G BRI . FEERHE EAGE, S MEAE 1 AR, e ez o
0y, ENCAEE A CIRE WRER TR (LORRD SAEE TR R, BRI
HIFIRE ST RAT IEFAT (A L Ty, 2 Bt A0 TP BR AR G ) 2 P 2 L

T ERREA L 1 A

B/INKE:

BIEHERI TR E? L R AT B — O RERL %2

B - BBk

RIS 2538 b, REFIEEL T B S, Frord E R s Erp, BT
AR R EEAE RS, WORTRER AN R, (HAEE B AR, I H
HEAR AN E BRI E R, AL AR, IERER (St e e LA, EES
2 SRAMMER. MBS A EREE (Grundnorm) PG, mILATA HTA IE
B R

BN
TAMRER GBIV RABER,  LATHA 2 H 352
Brid - BBl

RERTLABRRRS, (HBAE. DOR R R H A aS R B e B IR A AR BCASS IR, R
R RAE R U, 0B P IR ING 2 R B I B A & BB R IGTRIE . T
HBAMAGE, B R A S 5wl vl e A L2 pBles, S SR AE 8 Sz i 8 52
A WNLEEFREAL B £, WEAREN B A hAEE, FEmhMEEZRI. 2
ALAY, RS IL A AT AT 22 Y

BN
GBI EERER? RE, Halakee?
Bril - BE:

T — M RAIRER i 240 D B A BHER, IS e TR, AR N E AR
IR FEARE R IEFRAVRERI S . LERER (MBI R PR A Tk . A 28 R S AR I SO
AEH. AR AL bR DUE S LW RER R0 M, Al LUE L EA R
PERIFIR], BREIAS St RS 1 T — B

BN

TR R @R BUBESAE R “WITERER”  (entrenched rights) , [R]RFAEHLREIR 28
EEHERZ “ABRRER]”  (qualified rights) o AIREERI AT RES O EEHBOEE RS, BEEMER
VSR IZ M ERER]?

. 054 -



A 3 B R T A

Wil « JrER:

R ELEFET,  CEIE EEERE LGN RE RS B SR B, HAEE B EIL
AEFUENRR P IR . A IRBERI DR Z MITERER . — SRRy, Bl b pl=Al, 2 A
LB A SO ER—BUERT) o B FC TR IR A7 sy al EAGERER] AR (7 ) i
B, AREESRAARAED.

B/ING:

R AMER F ARG, 1 E AR R SEZORIE AT, IREAEAS . A
JB, RO AT IR R T TiRIRY

Wi - e

RERIREA ZAHE WA AT, W8, WAE - HEER M. —IHFERER AT
RELC —JENZHER SN AR, S 2 IR9k.

B/ING:

M SREERER L ZER F AL RER] (B B SZE e 7 0 IRIRERT) |, AR A 2 el ) T 1) 2
fPEE? TEMEE A R A A HAERERIRE, IS IEE RSB B AR A 2

Bl - el

TR EERERI RSO < R A A W, B T HHER b e Bk, RHERI
ZVEREEHE RN A, fEBMEET, AR E R Z RN AL BEHIE . R
AT AT RE AR R Ry B W B B0 S At B 0] A A IR

BN

AT R, EEER R RBUAE RS I ORBRLHE, AR FRAM A O 2 E IR I RER B
EAZBOAERAE IR, BMITESE 52

il - R

THFR S GEBEIRREBUARITEAEY et T R, BARHEGE - SHiakE—2
BE (G- SIMORERT « EEANEL, MERIRIwmoC, WIRE TERNE) » B
—fE “EERT , MR- EEECEE B, R T A ERRE (BT SR R
i) FIREERREE], WERRER R AR A MR a8 T ] DARRE R — R e il fRbe
TG O E 2 e S i e o R, DR 2R R E W aliE R A N R B A AR . W RLY
fERETT . RRNHBIER A BRI R s — R AL T R A IR

BN :

£ CHBFEATY —Erh, G3R%), #2020 S FEANERBOGA ZENER, “BEER
LA e P il 2 () (EAERNRI 2587 o IREE 2% 645153047 (proportionality analysis) & “REFIF I
ORF” , 2 “BIREREERIENZL” o " BELE, SIS B E iy P 5ei
EERIF a2 AR EERE, SIS R A B L B A~ A R ] 2

il - R

T A BRI BRSO E B R, AR P A T2y, E ARG T LUE W 2
19 thid. MER, HEEEMRETPo, BAEFEN ERE, BEAEFBEMEIP? NHfEE—
T, BT EEENGOELR O, R T R RS SRS (OB T ) F

(101 [ _E#E, #3H.
[11] See Martin Shapiro, Courts: A Comparative and Political Analysis, University of Chicago Press, 1981.
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[12] See Steven D. Smith et al., 4 Principled Constitution? Four Skeptical Views, Bloomsbury Publishing, 2022, p. 3.
[13] Oftis v. Parker, 187 U.S. 606 (1903).
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[14] Lochner v. New York, 198 U.S. 45 (1905).
[15] See Thomas A. Bowden, Justice Holmes and the Empty Constitution, 4 The Objective Standard 21, 32 (2009).
[16] See John AG. Griffith, The Political Constitution, 42 The Modern Law Review 1, 1-21 (1979).
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Abstract: The new constitutionalism charts the destruction of traditional forms of legislative
sovereignty, and the beginning of rights-based constitutionalism. MCL (the new constitutionalism)
is composed of the following elements: a written, entrenched constitution; a charter of rights; and a
judicial mechanism of enforcing the charter. These are the defining characteristics; systems vary in

how these elements are actually realized, and how effective they are.

Key words: Comparative Constitutional Law; the Philosophy of Constitutional Law;

Constitutionalism; Proportionality; Political Constitution
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Abstract: Establishing a data intellectual property registration system is pivotal to the reform
of market-based allocation of data as an economic factor. However, the current institutional design
for data intellectual property registration faces significant controversy, necessitating the urgent
establishment of a unified registration framework. As a novel property registration system within the
intellectual property domain, data intellectual property registration should serve to: prove ownership
relationships, reduce transaction costs, ensure transaction security, and facilitate the selection of
protection methods. The scope of registration should be limited to data collections that have undergone
substantive processing and possess a certain scale. To advance data intellectual property registration
steadily, a transitional model of “formal review by registration authorities + substantive review by
third-party service providers” is advisable, ultimately transitioning to a model of “formal review
by registration platforms + substantive review by registration authorities.” Simultaneously, to meet
the requirements for establishing a trustworthy data circulation system, the principle of registration
effectiveness should be upheld. Data intellectual property registration should be granted public notice
and credibility, serving as preliminary proof of the initial legitimacy of data rights and the validity of

data circulation.

Key words: Data Intellectual Property Rights Registration; Substantive Examination; Registration

Effectiveness Principle; Public Credibility

(EfE4mEE: EHHD

. 077 -



st 1zt Y R 1 o A
EEAE R EmVTEREERE AR
AR AR

B AREARIAWAFTHURGIZ 0L EERIRTLEREER TREEHNAER
BEARNE S X REAMB FEAMNFESERRETARESR - E—F xR ks) TAEMNF
B B AL o ARk BT BR A S A SRR R 8 e E” (Glite) o A ML
E RO T B éilzb(%&xiﬁ M2 MBI RAA RS » SR RE LGRS RIL T XER - Bt %&
BB EHF B AL RGEAR © 3 — BEFIBTAR R TAEHIN SRR AT AL » A8 R BUG B 3
i%%ﬂﬁ%%&ﬂﬁﬁ Ao @EngEEHxiElk i”é%%ﬁk%%ﬁ@%%ﬁﬁy,i’ﬁi

AEREJI R ARICAR > RBRFIBTAEE® A AR X0 E R XRMELLE > SRMEERRITS
2%%%@%03%%’ﬁw%@ﬂﬁﬁ%ﬁ&ﬁ%’ﬁA%%%%%%ﬁ%’ﬁ%ﬁ&ﬁﬁ%i%%
A BREAEAFM R L EZMA GBI EE » UG R E P AIRE QR ERBRAFF LA THE
FREMLGLA B R > PR B M — R B BT AT 89 R R e AR

BABERE AAREIR MAREGEIAKR HEM EH REE

[

ELKW%@%%L%@&¢ ey FLE BN ST RERE L, U T WG 22 22 B 38 1 R R
o H—RIRTHE BN S G EEEE, A A AV E AL S & L A7 B AR 1
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TR PR A RO IR B MR SO, BTGB ML A Hrh, R LR 1y
S, KA B R B, AE AR A AR A BB LR H . R, JE3R
MEEAF R ENmAEE, MESEERTIES, Bt CHEERFEOREER.
FTLARE, T RS R M B A0 i s M A B T AR BRI B SRR s A P e JEE

R L R B ROERURE A BN EE T C AR RE G LS, i 2%
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] BRI RIS, Pk ah O S 1 2 P e B AU IR ST BT B e e,
(EE B R I 2 A6 1) B AR B2 L AR bk = RAENE S AP, A M R AR R A 1
TR T R A R SRR o MR, PR A B AN B B I RSO RE T 00 3R B = 263k
s PR EAEIRAS . B B IR LR AR IR AR B, UK L 19 £ BB i BT 22 1 B S e
He AT v P A B O M VAR T, A R AT PR ARG R A B B, MR AR K]
T IRE R A [ 98 T e B i PRV ORI B3 ot B, AR SR S0 R 80 i L A A T RE AR
PR A R AT T, 10 AR B i e b L PR 2

TR T R R AR S

TP L SR 20 THAC PR R A S2AE BRI O 0 b, TR P R SRR S, EHTIA SRR
R TIRES R R IRNVRA SIS SO A AR 2 B . ARROR RIS B SRS L 48,
HETHE REF B R B S e I TEDT, BRI AR T i, M i o
HE PRI A O PR, AR I (TR B RGO AT R BUE TSR IR e B 4770

(11 2RIRUIME.  CORkg) |, BALE20214E 0, 785

[2] Vgl. Claus Roxin, Strafrecht Aligemeiner Teil I, C. H. Beck, 2006, § 14, Rn. 1 ff.; Jescheck/Weigend, Lehrbuch des
Strafrechts Allgemeiner Teil, Duncker & Humblot, 1996, §§ 24-26. f AT I EH 2 LI AT TR P Mm% (K
Larenz) #5280k, WACpogr et E5e &£ e (R, Honig) . Wi 4= (C. Roxin) HYEERMAEHFEE
FHARBRII R A B T, DA BTN DRI AR B B IR, vel. C. Roxin, Strafrecht AT I, a. a.
0.,2006, § 11; [{E]190FEME. (& HBLER S 00 ROt 52 B A ——Fem S0 TRl RAEATE IER L ZE) | BUiE
B, W (EF S ) 20200551, 5540-44 . HEAFIH], vel. BGHSt 32, 262 ff.; 46, 279,288 f.; 59,
150, 167, 61, 21, 25 1.

[B] SRR (HEEME) , hEARKCEBRA2010E, $1438; FOOHE: (TR MmE MR R
BEY . EAHLAAL20158E M, H5119-1328; BIUEAT:  CEEIEED | BN RAKEDMAL20094E0T, 45215-
217F; RIS CORREEE) | BRL20214ERT, H141H. EATEENE, HERVIMEREARERER
FERE S, A IRERRR, BEE S (MRS B THELER MR ARAE, EE—ERE
BT R R A AR B ARG, AR S B S A R A

(4] 100 B2 BRI 2 B G 10 AN AR B S o, (ELA I AR R B v e A B B SR T R A
D FERAZER, TR N TR RKE. 2RBME.  (CIoRmRm TS B3R EERERN
R REAH) | U GEERRIE) 20254F58 10, SR63H.
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TEENE, AR BRI T HAR R BRI B . E R W%, KBRS R, &
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AR A TR SRR ST, O BRI AR 0 AR R SR RS, RSt
FERRHE T R L B i e, R AR i . BRI A — M R He5 |
NEREE SRS IR, PR ES

(—) GEIRFRRE T a0 AT s B RS 2

TSIV R B R B Ayl S A A SR, LA B A8 2 IE B . i IO TR —,
RIS 2 PRl T VR ER A IR R S0, (SR 5 AR RE AT 6. SRTT, TERARBOIRIE S b, Ty
FIEEEA LR AOEEERAILIE “Hha” , 2 “HEEFENL”  (Sozialschidlichkeit) #ix, HIE
ARRVE T8 R RS B A . ) SR T B AT B SRR, IR AR A A SR (A,
17 A2 AR AR AT JA T 2 S A SRR (B 50 Y S o R O R 2 2 e NPT S M AR W OR AL
FRFPAF LAMERRI L B . iE il LU S i @ e R DAL, 48 CRIMEIRY RELE, &
MRS 1 SR SR B B G SRR S D 3 . BV SRR H R BRI ST Th AR e b, A TR R R
02, % R AR L At IR A TR A TR T 3. B (AREESD) 5 5 IRITRERT
E, RNETRIAEAR A faEE. "EIER “HEfEFEMEER"  (Sozialschadenslehre) 71
A L AYHES o

RINT, A 07 I G P B SR 1M1 5 1 2 T R S, AR T R (T A LA IE P AR AR Y
o ™ SRR S — SR, AR e TR A « IRAER (Christian Wolff) FIIRKE 1 {55
BB, SRR RSB AT, T RER A R T A e B i (s
BRSO T AO H I B A A RO FIET RS, (ERER SRR Z 2 BUR%E, 2 Pl R A PR
?IEO [10]

AR BT BRAE ARt — T e IR B BRI B = ek, R A R AT =Rt S B
WA RIKIRR T RN MR, TR — AR EA MBI [ ER" (Willkir) ] f28
fARIATENE 4 R H R R R (AA 6:230) M BELLE disc A AL
HFREEER, @G TRYy et @iy, mamuL e et A ERam,
ESHNEREEREEN A H (AA6:231) o K, BHARET R, BEEREEE. HEHNER
PESURUE T R MY . HEA SIS 75 (Person, AA 6:223) [ HIRIERET) (AA 6:213

[51 Knut Amelung, Rechtsgiiterschutz und Schutz der Gesellschafi: Untersuchungen zum Inhalt und zum Anwendungsbereich
eines Strafrechtsprinzips auf dogmengeschichtlicher Grundlage. Zugleich ein Beitrag zur Lehre von der
"Sozialschddlichkeit" des Verbrechens, Athendum Verlag, 1972, S. 20..

(6] ZLIIMEIMORSE: CEMMBEZ R FIAEIEY | R RMEVKGE, ZEAHIC S L 200842 1T, 4
78-80. 111H,

(71 “HEARAAEAFTTHENT R JUREIEEREL TSI Z 20w, T EATA A HAS R 208
R AREORA T . 7 2 RIAME A P:4920084FE1 H6H, http://calaw.cn/article/default.asp?id=2366, 2025412
H9HIM.

[81 Vgl K. Amelung, Rechtsgiiterschutz und Schutz der Gesellschaft, a. a. O., S. 20; Karl Larenz, , Vom Problem der
Rechtspflicht, Zeitschrift fiir Deutsche Kulturphilosophie 9:77 (1943), S. 87.

[91  Vgl. Christian Wolff, Grundsdtze des Natur- und Vélckerrechts, Rengerische Buchhandlung, 1754, §§ 45-46.

[10] 2 REIGATT: (R A mkF—— R ER s R R ) |, B, ROREER20204E 0T, 45
129-130H .,

[11]  EAEBERAER e (Akademieausgabe) WY (FRTEEEREEY  (Immanuel Kants Gesammelten Werken) i, %f
RZEENAN I, JFEHIERLL “AA SRR 1SR AR k-
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SRFUNEE T AL, P E IR T RGE BRI S E R AR, (TR R B
TERRUE AL S B AR ] TR

75 PR SR A R SR AR B R ) R, LR AR SR M B — PR ) T SE IR AOHS 1 F B A AE
R TEEALEEOREBBO TR, B I, R ARAGE TR, LUIRBS R R
A HAHMTE.. IERFFE T, MR EEEEEE RPN E. BAE
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AT EINLARTGE o R I RS RE . 7% B RSAIE BT ST, % T3 G AT muiE e L . ReR(in
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FAEHTEE (AATERALEETIRED) | a2 SRS s R At & 8 T2 S Y
—RETEE | ] B

FERPREE LRIV BT, THILSE MW (AL TR BHE AR B AAL S L R RS 0 A R, B
TEHPAL TR 2 FE ST RE S B0 A9 (Recht) FRORER)ZBIFI 28 (Giter) ™ WEHFE TR, T
i Eed e et A N O /M =t Vvt op SRR S S NV S G DAL E avACS p i3
FRT PR B, i, FIaiAOAR I AR DE . IR S, Aot 2 BT IR
EFEALRE . E AR, ARSI TR TR S TR AT A R, At T T i )
PR R G i Ml aaali%kas (Rechtsgut) 20005 iR (Rechtsgutslehre) .

ERIER, EHE EPaRSRET B AR F A0 45 55 R B A9 M g, 310 DRI 70 (A5 32 B RI3% 2R
WY IR P, SURRARPH BN A a A HERR . BRSEAERY, HARTFRAIRMLAT AR -
Pl #EAA S, 58 R [P Ay 8 E 2 e M s Y BT o SRR, RIEFRAT AT LA PR SR
st “ERE TR (RN E2 “EHA" 1k (BER) B a2, Eeh2mi
BRI BE MRROIE S EEREEATORET T B E AR R SRR S BT B
e, 2.

s (Franz von Liszt) #2 Wt NZ A EIMERI RS, S BE 7 AT RS E
—JRR. MR, RS BRI (1871 4F) BEM CREEH) B2t (EH,
5216 M) " AR, (e DELLA S . KRB AR, BEAE AR SHINR A ELE R B

[12] Z2RMESEENT: (RPN EBFTY |, EEEEaE20208 M, 1465 .

[13] 2R CRIERTHIEE BRI —— 3 B B R Tk B T, AL RIL AT 20194F 58
Vi, bt R2 20204 R, B510-11ET; [CEIFEM:  (IRBIALY | Wi, FEEILE20199h,
£5256-258 4 .

[14] Vgl. Hans Welzel, Naturalismus und Wertphilosophie im Strafrecht, Deutscher Druck- und Verlagshaus, 1935, S. 4 f.

[15] BATEMEHRPHN “Gut” ZWADFFERMEMA, AR “IFk” 8 Flai” S, Fik, ASURESE
SO HCHERIGUOIR 2R3, i8R echtsquel B A “d™ HOE BN,

[16] Vgl. Karl Binding, Die Normen und ihre Ubertretung I, 4. Aufl., Felix Meiner, 1922, S. 345. g N 2=
FEPNS

[17] Vgl. K. Amelung, Rechtsgiiterschutz und Schutz der Gesellschaft, a. a. O., S. 84, 94.

[18]  (PERGERGEIRNLY 216085 15 “ AR AR N DIHET B IR T B A AT 21, 6
fEH SR . 2R ERLexetiusdd * (FERGFEINZEL) 452168 |, https:/lexetius.com/StGB/216, 2025
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FEHERE A, TSI R B R AR, (R AR S L A EAS I L]
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IR B IR R AP, BRI B N SCRH R SR S RO SR, — AR
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wroeE EBa A EHE (A . FE) |, MRESRAERERES, B ML 26 HA RN
LR (Giter) ™o I, RERRAEE,  TOAG A AR R B LT e R S A
Ee N, [EEORICHE, CABEET) RURECPEAS IR SO UBE . EEIEE LA IRR I ZORR
AR G e By, (EREL MBI SR T TR G s,

HIt, ORI [ T sl R . SOURHER D R SE B [E (R, AR Y
HEE, (RGN FEE R B . XETTERIC ML SUE T R, Mk A ROy
AR SR 5L, ML i EALTE R . A I AR P A

(=) BB e A e, B im g B

F12A9H IR

(191 ZR[EFSAE: CULREMBEARE) | WRAC5e, FRHEM19865E T, $520-21H.

[20] [A] b, #6521

[21] 2R kaE, 21, 76H.

[22] 2HHELRE, #22H.

(23] [F_b#k, %21H. FH@EH “Giter” Ry @ SLEEEE .. WA s EENAERER. ©
e EEEET RS, AR EME. g, —AEnh, R REEE. —BRAAR. —RIEAR
A, EEHATLAUR “Giiter” o BT LARER L BMK )7 B ST THEy “Gut” B “Giter” |, IE
R BB EE (W38, K. IE3R. #h8E) MBI, ERILRESII SR LI R B R R AT 3R

=

[24] ZRIERRT:  GESIrEmY , HRGGE, MHHEM202040, 1285,
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HRER “FGErAE” |, Ao W “F s AT i PR EIE . R, — i iope
HAAERMIE S, MRAREEA R B0 1% B ot SCRCE M T o0 OB FR AR A I 1

B B AR E A b BN, R B VR A B O T S A B B R s AT
Hig. AR - % JedA (Richard Honig) j% 1919 448 5 A H B S0 (CHEE ARYKGE)  (Die
Einwilligung des Verletzten) , /2 20 {ACH){E b A5 B A I ASCHT FREAE = 28 SCIU RHER RO 25— THEE 23K
Ro ZEEFORMAEBEFE, SUURHEREFMRE DR , B2 (Fov. Liszt) LUKHH A
TREMBUET TRZ . BFEGURTR (H. Rickert) BOFTHEEESR —ARMK, MhiRgiikagmmn
SALGIIMTIE B AR A G, SREEAE RS EL 7R E LR R R A A A9 &
8, WEYIRZH RN, Tk E RRHRMPIE SR ™ HAOThEE, TER IR AR St ik
RIS A B R LA S R AR, A sl ) ARG . 1E K 2% Se R M RE A B[R]
T AR ) (R (A AR ST B, A O B R B R B (Giiter) o Y IR IR AR
Hh, ARLEAEA Hh A P SR 0 AR R ST L A s R A “3548”  (Rechtsgiiter) o JAJE, 1EHT
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AR TRTTA (PIINZIHRERN / B8 BHFELECHIBRA—EMRE, RIS EE AT LA
Miikan (Zean/J8) , LAKRZERSEraRly bRy RIEMEAT R (B M A / ) o EIEE (RS
BRI ) S BB TR T LA B SRR IEF b At . ™

B SRR R R AR T B AR T FR T A M e I R B [ R A M R R
AR, HmgoR iin MR B EROSORCRIfR, iseadi i I R AR s Az,
fEM R B2 b FERREHISIAC T, Him B R RFR QAR M. Sk
s M, FHRRBR IR E RURA LS AL (EUSTEE B RO RAE, AR N AR
WRAE o SR, i OEAVEEC T A I, ORI G A kS P P AR,
BELASTI R AT R SE AT AR Ik s G iR, BRI AR T R AN (BRI A

[25] Vgl. Richard M. Honig, Die Einwilligung des Verletzten I, J. Bensheimer, 1919, S. 70.

[26] Vgl. R. Honig, Die Einwilligung des Verletzten I, a. a. O., S. 93.

[27] Vgl. ebd., S. 205; K. Amelung, Rechtsgiiterschutz und Schutz der Gesellschaft, a.a.0., S. 205.
[28] Vgl. R. Honig, Die Einwilligung des Verletzten I, a. a. O., S. 95.

[29] Vgl. ebd., S. 100 ff.

+ 083 -



RPTAE 20255454 1

M) 5 F—OTH, BRI R R A, KRR E AT AEBEIEMNE S, HHAS
WA B M EEER, KR R AT A AR kAR . B
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PR MU, RV AT eSS G A TR ANE AR AR . SRTTARARIEEAEA: A0SR B R4
BRRE RIS AR RS SR DARAN B, RS MBS E R BB SIS AR LY et 20 AT 2
PSR FE A, AR E e e SR T B Ze IR e R 2 e, PR A B AR IEREA] . 1B
BUSCHTRR Y, 2R s BRAR 2 — TR SE AR AR . BAAER LIORIE, 161620, HI(ER
AL WA T ARSI, JE s ME A E IR P SR B < P LSRR o

ISR ERUE e A Pk e B O AR o, 9k SR PR — R B R S 2R A AH A L TR T B () BT
ARSIV S, BB T REAEAE L s ME SRS A L R [RI RE,  AR B8 HAE R HEHi o
RE. JRRTER, —HEEm AR SRR, AT RS AR AN IESR), M2
BT TRV EE. BRNVSFERALT S BGET MFAS T UL EER, ®MmME5H
BEEURE I EE.

AL J 7 [ R 38 R o S R v B B A (1 IR BT « YRR (Erik Wolf) PY iy 3E — I s i —
A, HE R IR ARG AR R A T AU . YRS A AT E A R L B AT E M A R F
B, B arel A SEREME R SR, TR AL IR R R RS R B AR EERLE TN
BepafR. P sy, Eial R R E A P AR . B A B EE A g R
HON SRS BB B, SURRMEE, ©ARAZRRENTRE. P Oz, Frgdas@El
ANEHANEREE, e MEUER FAAER. W23 EERETerErHEE. "R
I, IRETREEEA B, # A5 BRI EE R EIAIR, TR ERE L, B4R
P EEAS . ERARAER ENER, S MRS, QS5
AERIOYVRIERE, FscHhEh AR AR B b rogh R, B

KT RIHL R AT RS, B8 R IERE N EOMESME B AR B 211 T R A 51 (48
BRfE(E) Bl#ErE, RRIE “AEIRANEET MR TR o A RA LA T T R R
E, ZTANEEMEERRAY. SOIEREMRE T, S0 LUIEEENI AR IMEIRFER R,
BRI S ORI . BRI, R A AL E R TN AN AR . )
FAREFTREMAR TR NN EEL R, MRS AR IR e TAT 4B . 1T
SR AR A R —RER M I SRS, R s R H AR R LT A KB

LA R, (TR EER B AN SRS, e —fEaREEIEE, CERfgs iR
BRHEN TR, 28I E A EAR N G EE S, S 2K, IRIR B BRI R R
(Hans Welzel) #37~ i, THSEAEAEIE “PIH A" (sachliches Unrecht) |, 17 A% 2

[30] Vgl K. Amelung, Rechtsgiiterschutz und Schutz der Gesellschaft, a.a.O., S. 85.

[31] THHERMZ, MIKATR (Erik Wolf, 1902-1877) AR T8 H AL SR S Bl 42 « IRK (Christian
Wolff, 1679-1754) .

[32] Vgl. Erik Wolf, Grofie Rechtsdenker der deutschen Geistesgeschichte, Mohr, 1963, S. 714; K. Amelung, Rechtsgiiterschutz
und Schutz der Gesellschaft, a.a.O., S. 150, 152.

[33] Vgl. K. Amelung, Rechtsgiiterschutz und Schutz der Gesellschaft, a.a.0., S. 148; E. Wolf, “Die Stellung der
Verwaltungsdelikte im Strafrechtssystem” , in Reinhard von Frank, Festgabe fiir Reinhard von Frank II, Mohr Siebeck,
1930, S. 523.

[34] Vgl. E. Wolf, Die Typen der Tatbestandsmdssigkeit: Vorstudien zur allgemeinen Lehre vom besonderen Teil des
Strafrechts, Ferdinand Breslau, 1931, S. 16.

[35] Vgl E. Wolf, Typen der Tatbestandsmdfigkeit, a.a.0., S. 40 £., 45, 50.
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AN B R ER AR, BRI R E R TR, A T AR e 2 e B AR
E LRSS, . EapRs. VR R EK, RIERIMSERIBISIEE, s/
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FTEE AN RARAT H AR L RS R T2y, MEeAt® o Tarks ~, %I Ninmaas sy, &
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Abstract: Twentieth-century Neo-Kantian philosophy sought to counter the naturalistic
colonization of the lifeworld by developing Kant’s distinction between fact and norm, and by introducing
the method of “value-relation” as a foundational approach for understanding legal goods (Rechtsgut) in
criminal law. This shift helped move Rechtsgutsiehre in both China and Germany away from empirical
notions of interest and toward a more genuinely normative conception in which legal goods appear as
cultural values embedded in the legal order. However, the Neo-Kantian methodological operation lacks
reflection grounded in practical reason and cannot guarantee that its method is applied in a universal
manner. Because of this, the theory of legal goods is still exposed to the recurrent pull of naturalism.
Value standards may be supplied by political authority and thereby justify expansions of penal power;
assessments of unlawfulness may drift toward moral or customary judgments rather than legal ones;
and in areas such as impossible attempts or abstract endangerment offences, the evaluation of danger
may fall back into causal or probabilistic reasoning that blurs the line between the protected good and
the object of action. These difficulties suggest the need to return to Kant’s practical philosophy. A
framework grounded in the a priori structure of personality and in self-legislating practical reason can
supply a more convincing foundation for criminal-law norms. It clarifies the normative perspective
of legal goods and strengthens the autonomy of criminal law against both naturalistic reduction and
moral-political overreach. Such a perspective offers a promising direction for contemporary Chinese
and German debates on Rechtsgutslehre, as well as for safeguarding the normative independence of

criminal law more generally.

Key words: Naturalism; Neo-Kantianism; Normativity; Legal Goods (Rechtsgut); Kant

(EfEimeE: EHE)

« 092 -



SRR AT LRI BT LAR] 7y 2

W B ATHERY AATERFIRTZLALHEZR  BHOAFRAN LR EALFTENA
FE~ FIEAMR - Ay AHERFEHVT > ATHARRTLZE AR S - FTHRFRFALNEE
Wi TUREATBIRBH AT - BHBERAFZHEB AT OIS LR—EEZMA - BAITERN
Wik PRABELEFTOERGFURBAR > ARTZETHABABR A FOEARARED > TR TL—E

PARRHI AT A 2 0 ATBOR S A EEER A -

BAEE BAlBMAF HHEEF TR AL BELEH K

FEHTLIA, SR CARRE L. 58 EANS R ERAER R, MEEE
MIFE 12 RS B E RGO Bt . IR, iR a A s R (M A
) Wi R A R EIR T R, HE AR TRl HOsR A 58 =y R I FA A
VER TSGR i — R B, WA L i )t DA R e B Ay A R R AT 62
R TR, B A A R R R AR R B B R, S5 Rl
MEEH A FRAAER) (CCPA). W i s (R ey (GDPR). s (M AN BR ORI D
(PDPA) LUK Bty (e N RCILAI A A (R B ) (LU R (I8 A fE Bk ) ) o
IR A R R A AR R B AR R A AR RO R PR Bt . [RIPH, (SR HAR R Hfr Ay
RS AL, IR LB . AR

gRT, AR, WL TR RS AR T RO S35 TR AT R T R e R
BUE. FradsRil Bas s, RIEREEAIRUE, HEC R ek, B a ABA R
GEFHBA S, s AR E RS I AL A HR A B i 3675 . ) 7l s = i =,

RGOS B BB A A
SRR S AT B BBUN 5 S5 20E SR SR S R A e B S R R BR A EE gE . (T
45E. HSS-CITYU-2021-01) BSEHM: R .
[1] See OECD, Enhancing Access to and Sharing of Data: Reconciling Risks and Benefits for Data Re-use across Societies,
OECD Publishing, 2019, p.24.
2] 2HBME:  RSERREIHEIL S . PO EBURAC) |, W ChERERARTIE) 2024455300, 2A83H.
31 [A Lik.

093 .



RPTAE 20255454 1

Bl NIRRT AN — TR E R, B A A\ SR A BT TR A M. A
HLE, SR BRI B T S o s T DA S R e A R R TR Y 2
Ko ATLAGE, Sl = e 2 S s L M s B A A\ B A N a5 B B e B — R PR A A
TH, Fih, HEEALMS HIEENIEE. "R, ASCR R0 SR s = R 2R AR AL
TR (EAMDSE) SEEAMER MRS, AEREBUN A S B A T, A EEEr
SN SRR T A B R A =

BRI SR S AR A, B O BRI LU IR 2T B R A AR R Y
A R BRI DGR AT A SR e EA M, AU
AEAE AN N T, R R S A U O S R, DA s o S S g T
ML MR, IF A 2R AR A A o [ PO OS2 5 A AHBR A E e T st i S A sl R 2
FIRERTEEETT 1A o

T SR R L A A B P

(—) HEERIR LR TRE

R L2 — MR A7 R p i B, e BL M EREEA. Bt E, HE
TR HGIRIEEAZR .. BRSNS, BIX LRI BRI R AR, 2R R E
RINEA 2 2. D ARE AR, R EEEE LG T AR . H e B E
LERFDIFBINAZ . BRILLSL, 2 MR EAE SR MM RR L2k, © hEnt (hE
NREMBI B R L2 (LR R B L3 ) FllERE, AR — IS E A HE#E
KW EEHEER, WHARKBER LW A WA B E SRR Ot Z i SR /1
Bro fEU:H bR, MERE B L SRR L B S B CRERRT B R AT B Y I B
m, (A RBERIFIBOARERIBIS A XY M (B, *E& KOUIURERI BB A XY Wi B B AREA £
P I e S A0 R 2 VR A PR AR s RS TERERU A I — A Rl . ) 7R M5 LI, St
NGBS SR N EEER, S HEPOREERR LS. H5MASEAHSARR LS
TEHRRRI S R A 5 20 A B R TS B A, 08 N 2R H B M B U B 5 2
RETT. 4RI, RN, ZETEFAT R EUR MEPA M B BRI R MR R I 275 . 1, 5 (R
RETIP:5E) (RIPA) e, 7 T IR L2 LM EE EEILIE, BUFBGEST P AT LAESR A S SR P 4t
AHEsaE Y, EEMN (EFEERETLAEEY  (Electronic Communications Privacy Act) 413 B
#:) (Foreign Intelligence Surveillance Act) LLK (PEIEEAMS S E)  (Clarifying Lawful
Overseas Use of Data Act) HH A RILIARLE . FREBINHIAY (e A RAEFIRI B S k) (BT
R (BRI ) PIrAMERIE, BISRER TR TR BRI TR, (35T LUEA
FRIE A RA R 58T, nTLAM A R . AL A MR . s A RSN, nl LA B e o
AR Z. BR. WIdh. C(HIBELRIEY 35 G 2R, AR, BIR i
PR A B R 2B ARG TR 2, AL S, ARAR. MAEE T LB .

[4] Z2HE#: (REEEA B ERNER RS —— DI B R 2 S S R a T =) . ) ChEH g R
2y 20044E 4561, H111-114E.

[5] ZR#HAIT: GahBlES DINERZ 2B ARENBERY . 8 CARE) 201944851, 5H.

(6] MERIN (BRLEREY (B2 (EREEY & WEIH (Q023FFZR LAY (20004 /2 ;
AR CHRAR A L k) &

(71 2R (ORBEFIMBUARERIBIBS ALY 120k, 51408, I8, S19M. 210, 82205, (M. &R
SACRERIIBS AR 28816

[8] InweE (HHEHES17E%EY  (The Investigatory Powers Act 2016) #5874%,

. 094 -



SR SR AL S ] LURT AR BT LAWT 2% 2

(=) HEsErt iy AR i 2 T2

N R e . AR5 B MBS — I & R AR —IH . R
EE, Bt antE B, sl wmamnE , REEZEANEEREEL.
W, — %, MEEMEEACE, AR AR 2 B A " thiE R, B
DA e A SR 25 VR 2 s SR ARER . FRAIE AR 2 — {18 S35 38 o DARE 6 2 3R 4 72 Fe o 1)
FAERILEHEE, TR LB TR G (R, OSERIEHLSE) Bl o 1Y AR M
FH, AR ZRELFA RIS R WA B s Rz ae, Y R RE A, W A
JERE, MMAHEITHUE? (R EE S, AR s R AEAN R RGN R o 5 A 18 € E B N LR
IR B I — 2 T E . ™ MR (E A B R, A LRI 2B R AR 25 .

BB A AL B 8 FE LA AN AR St A LR R SR IR B T, BURAE A T R T B 1
TR REAR A2 I B BRI PR RBE w2 2 5 B L R S BUMIGEERE D B — KR ds . AT
HRMEMEA G REEEI B2 0, FREE RS, SR N BUF B L AR,
RE L EVRER AR B A EEIER; " RATE NIRRT LA BUN B, At d s
25 MERPUESHE IR ALE R, BUMKSE S L8R vl LARDE 2R A TRAVECR, &1 Aes s
T fR A A . 1'% 4% P2G (Person-to-Government), B2G (Business-to-Government) [ #4511 == 3%
FEREE A EE AR, BAERY, R SRR e HRARSTE 2 UIRE. B
JEFR 2 AR e PSR R T B SR R, A A3 T BB L e i R
Ko BREALL, B AR B R A R 28 B e MBI RS R a5 1 F20R,  DARE & 2 TR 4 25 He S )
P2G. B2G [#E s 1y pl 2y — Lo g B, a0, WCVLAE 2024 SEPHAG RN KRR
HRRR S T A SE B A S PR SR i L S R A . 10 PR IR R T e o R L R Y
HIEEFR, WATERRRIED N AZEMBUFILZHEE, A AR S AL R A R a5 SR U TEN Y
AE, TEHPT. AR SEN. B AR S AR B, ERAER L EREE—S
WIRERLE, AR SRy, BN gess N ILA R i RIRIE A L BRI A L T B 5 AR
KE, SR ASEHMELRE (WEAEKLZESM) &, B ASLEBM AAH R AR
RN A LR SR LTRSS, BORRA NARHERIE O A SLEM . o,
B Y R TR LR A TR A S

(=) #EETG AR F LT E

L. THPTEEER, (2Rt mis ARG T

TEBCFRRERAR, IR RS I H R E LG, RIS EE A AL SO X Sy 5E B i
i, AELE RN BB R IZIEE, K EEX RN, 145G EEASUIE. SUEUE.
RERRESE H e T, AU IREERSUE” R G IR R 2] DT, T s

91 2 REEER. Waaks: (AHEMBEESEND , A5 200455510, H3H.

(101 [F_EFE.

(111 Z2E#ES:  GRoFmRIEER A E— R BRI | B ChBU%EE) 2008425540, 4556-67H

[12] 2ia&z:  (EAEBRER AR 2% 18— LUE S e AL AR R R AY | GRS 20224
R3], 4522-23H.

[13] [Al bk, #5205

[14] ZEBURM: (TR G5 A8 PRI A 7k JE s
) 2012455 1), ZB6TH

[15] SRR, wEug. KA RSEEERMEUN L= B RREROR) |, # CE B 20224E559M), 28103
=

o

PAASLR s FOBE S RE R A ) |, 0 KBTI B2

[16] See Jenna Slotin, Data user challenges loom large: Learning from public private data sharing in the time of COVID-19,
https://www.datadsdgs.org/blog/data-user-challenges-loom-large-learning-public-private-data-sharing-time-covid-19,

20254E9 H20H 351 .

+ 095 -



RPTAE 20255454 1

BT, VT ORI B A BGR A, BT T R A R e R, I ELE R BRI B AR R, Y
TG A E R, BB —TRIRS YRR BSR4 A 05 3 M At S AR i 2
HREE . BORERE B AL . SRR 25 T 5 Maurice Stucke ¥ B ANERHIYE H, AHEC
MESREERT, SRR A, Y AT, SRR e S BN 2 A B
(55 =7 B A, B A0 o T35 o S 7 P S 5 £ 3 T LA P 4% ] e B 11y BB i e 7, B
Hk, HESEEETE MG T S AR . EEEEEEET TS, MRS AR A SE R HB AR R
Foh, AR EIHEARAL . TR B A N AT, MM S 5 E A 1 A
A REMAPEE, K, RPEEMMEA S ER R e R, b o S A A
IR —ZFUBHE/ INI A B R I H BT HE S B A i, o R ) 2 mT T LA LA Y AR
AR, W HAE T AR SE e . M, B R S A A W TR
PHERIN R, 7EdA KEHPEBRACHEI T, (SRR RIS sk LG . Y &
%, VR S RO TG AR DA AR A S TR . T DR A 2 2 i o ok 2 e BE T 1 2 A
FHELAE N R AT AR 2o i S BE BT IR (G BB R O S (AT TSI, T B 2 T A
AR R S, F R RO A e . P T s B O S R G 2 S EUIR
I, SEEERIRS, P ML, MR e K R I E R R R B 2 . TERTATRL
JEZ T, SRR A BT LUK H S AR B B 5, N R AR A, R A H A
R, PR e SRR R, T R DR T . Hifad
SEM A A AE R B, SR REET 2T LA B F P AR 6 B A A 508 R A 25 2R LB
B RS R 2 S S B S R R R v S RIS A R, A
P, P

HERI, A BRSO TSR B, T R 3 A e e R R e BE T 1 — (]
BHETB. M2, 1t B2B (Business-to-Business) [IRIEHT, HAMIRRERAEN T, BiEE
HAET B RCA R MO B A B A AR A ] 59 1 HE &, S SEAE i G i b
¥ E EHEREEN B AS KE. Wi, —SEEE LR TR E = E, smfiy
35 17 155 ST Ml 7 1) £ 3 1) LAt s 3 BB BRI B . A, AR 2022 SR (U TS
W) TERTTEE 45 WOktR i, RAVAEAST- & 17 R 25 P PR AL AR b o 25 R P e 1 ey /2 N BA T
YRR R A HE R R = B M S RSUR IR R SRR BRI, DAASE R R AR IR — L
B HAAAZ OB RSB S IR, & TE—SRE AT EWHEM 5 R, R 5

(171 BiseHe. BHZE: CrafseBigism e , W CidE) 20224561, 551005

[18] See Emilio Calvano, Michele Polo, Market power, competition and innovation in digital markets: A survey, Information
Economics and Policy Volume 54, 2021, pp. 17-21.

[19] See Maurice E. Stucke, Here Are All the Reasons It's a Bad Idea to Let a Few Tech Companies Monopolize Our Data,
Harvard Business Review Digital Article, 28 March 2018, https://hbr.org/2018/03/here-are-all-the-reasons-its-a-bad-
idea-to-let-a-few-tech-companies-monopolize-our-data.

[20] [A) bt

[21] See Inge Graef, Jens Priifer, Governance of data sharing: A law & economics proposal, Research Policy Volume 50,
Issue 9, November 2021, pp. 3-11.

[22] See Maurice E. Stucke, Here Are All the Reasons It’s a Bad Idea to Let a Few Tech Companies Monopolize Our Data,
Harvard Business Review Digital Article, 28 March 2018, https://hbr.org/2018/03/here-are-all-the-reasons-its-a-bad-
idea-to-let-a-few-tech-companies-monopolize-our-data.

[23] [F kit

[24] BkER. BHZR: CRAMSEEERILE BRI |, 8 (M) 202245861, 251005,

[25] See Maurice E. Stucke, Here Are All the Reasons It’s a Bad Idea to Let a Few Tech Companies Monopolize Our Data,
Harvard Business Review Digital Article, 28 March 2018, https://hbr.org/2018/03/here-are-all-the-reasons-its-a-bad-
idea-to-let-a-few-tech-companies-monopolize-our-data.

« 096 -



SR SR AL S ] LURT AR BT LAWT 2% 2

MNP IR 3R (A I8 o 2 1) JR o5 R AT Hh R i (46 15 PO At b T 5L AR J o P A 4 e i
PR ST AZ A B i A 5 R BRICEASE, A28 S8 MRfa, S fRIE ALy -5 IR B RO K
T A SEN 7 i KR P 5 A RO RS A B A - 65 IR 1) ) 358 P LK B BB 4 7 S i R v
1, BT WIEIEY) AUE AR 61, 62 6 MR RLE SR A% O A MRBS b 347 20785 [ R S P i
FERERV SR — 7 S R I ps 56 FH P B U PP A2 8 AR B O-F 6 IR e SR (BB s, I HL A
F BT =788 RO R I ER, LLAP S ENIEFRERIRIE, I HR A =
eV BAR BRI AR AT AR B . BRI, 2Ry Lk DA A T A T S S, TR
DR B 2 37305 SR ) R 2 AR M A T S T A P 2 BB S IR IS P A - A IE Y
T R A (5 SR PR AT i, JRORAIRIAE 2022 48 7 HARRERY (2021 fEHiFMIHEHBIER (K
B RS (G SR E) %) b, BE 7GRS p S IR AT . R,
2002 4 1 7 1 H B #2580 0 iR 6 Fh 2 B P YRR BR300 2 AAS A A 1 i 35 8 () A3
R 10 28 S LA A R TS | AR AR LR AT RO B IR T B RO 2, A @2 i LS s O
b, HERE. DREE. BCREdRRR. E RS R A RN R S U R A v AL e
A RERT IR CREEIHE (R S, &F 2 BN MES P Sk P TR AR TR R, A )
PR S A ) RSB, RSL AR BIE, RN A T Ll g R ey, (6L
EEEHEE T REAN X 2RO I THEE . R SR,

2. il AR e, IR TR

W B Pl e R T SRR IR, SR WO S5 DYy e R T 3l 7 8 ol S B T A ) —
. MURRARE A, AR L SRR ARE A PR TR TG A A SRR H AR
RIDH CAELRT B CHRSEAY T RO, 2 T IHBRERGEFAORCR, AR ARE A T T A A
RCEE LG R B SR R B . P A T 2 A R A IR, R, BB
SO REVR. BEBE. SR, WS, BESEENAERNE. M HRINE, HIELU MR, e
B TR 5 Fe ol B R B aeht: (1) BEERTE MR — B, SIF AR AR 3+ (X
aiti;  (2) BRERETERIRBOEE S TR BN, RNE L, AE, A gk e
Br&wT; (3) BT A BRGS0 B 5 (4) BRETE 155 T 5 TR AR it 2
AT, PRI 2, SUERESE S A D) Bl PR e IS R T AR ), AR
BT T RCA M. SRR, WREEEH A IR R RS ai ey, Ra] LB
I35 T AR .

FEBCTRERIREAC, B EAC S — AR & BRI EE R A EER . WL AR R,
BT R SE R RO DT ) MERBUMIE ARt ERSMEEC S, (BAATES, HmitE
AL a5 B ST ), T2 AR SE I R I BRI, TR BB 2 R Al
FRSCE B SR LA 25 B 4 1 —RE AL 20 i T SO A BT, B PR R B 3
KoE. MK, T, DSERBER A BT O R R A PR B U T IR
TGRSR H Hkg o, D SERBaRAY I I LA T B S AT . SR, ARG A S R
A ST I B2 HoAt A S HE AHRA T4 X 2 B () AL B AR FE BRIy, TRAB MR S 2 I PT A

26] WE|EEER. Vo (ERMEER IR ) BRI FEAEY |, W KPR EREE) 20204858
447, ZE50H,

271 ZHEFIEK: GrFaREEE DI K851 SR B —— AR R 5 7 6 0 5 A SR A b s e
By, O CETBS) 20224E48584, #5101-102H.

[28] See Pitofsky Robert, Patterson Donna, and Hooks Jonathan, The Essential Facilities Doctrine under United States
Antitrust Law, Antitrust Law Journal Vol.70, 2002, p. 443.

291 [ L.

[30] Z2HEEEE. KFL:  HrEREns s TR R b ar i R G e BRI B B —— B A g
VERBRGEREALAY |, W CE B 202295528, H99H.

+ 097 -



RPTAE 20255454 1

TR RS T AL, A BRI R T R R 5 T T, AR BIER
TR, (RIS B b P A R, AR CAME B AR A R
it P, R FCAE P S RO S R R, SR SR B S B LA A SE L B B, DA IR
BEETT 2. 0, fEBIAE 2021 SRR RY CBRBEFED) BHELRST, sl 7 “wERH” 1
IR T8 SO 9 A SEAE AR 1) H A A SEFR AU 9 D B IR AL B A T R 2 —. R
BRAAE IS 19 R, i35 S et o (9 0 356 S8 10 P phy FE AR 15 T LAt b 6 P L . A%
G BB R FT AR, AN SRS TR R T Rl R AT R A A A R TS LR R
B EGer:, M ELAE AR T RE S I B a Lo SR i 5 LR A ROE T, RIEAB S TR AT RERY SR AL
BTG RO, dty, HASEIEARR BRI & Ll SR, (R A R sl 5
3R o e ) EL B TSR B B O s T REE R
(T9) ZyfraiH g A 2 T 2L

R e 2y, FETTAE T, HEEEEET . FEATE . @RI, mERE R
BRCE B AT, RSB RARM B AL, KRR BT AR B fR e, SR (SRR R e
SR BRI B A TER . AEASE H ad B OISO i SE B S . A0 af AR5 ) 2 2
Bl AERS I 2 T AR R A R RO RN R 2, IR T, HEE
Wyt aisg . ) SRS A BT R SR B 2 TSR, AR AR IR At T AR 5 o
PR, 37 2 it I e 5 R O PR B

MHBE AR, ASEHBEAE RS 5 BEmiHE: 55—, SSEREREENMEY
HUFEMWIE e RS, HEE N R AU NS ERE F B Tl b e AT
BRBRD IS B, HEE A 2R OSSR R BB R BRI e, RS8R AT
VSRRSO B B 2R, RGN B TR RN I H . Y i
PP S B E R, (AT LR N B R R AR A LU S B A R R
DR T g A RERE R RE . 7% 1 RSB 2 2 B R B P 2 2 FRRE 1 B 2R 1 P 5 [ S O MR R, LA
(EAEB RO P A RO R e, B R R, P A N R R T T A
FI, FEIHEE P ARG PRl SE A R BN B A B 2 M . ISR R B . BRI
BEAREEOR S . L HR A IR s, AR GE DL, MR LB = 9E s A] LA
AR R GO S . Anut, 3 AT AR S 2 A AN R et A RS PR A T EE R D
WRIBETT, AT A FITARIE. SUR R At AR I HIIE T, EMEGHIHEER K
PR, T RS ACE 2 AR A B

FESLIATT R T, RO R REAE 2020 4E 2 J] 6 HBHIATI A (e BN & & (GH&H HE
fE) KAy (LUR iR KR ) Al 12 7 I\ B 40 28 197 2 s HE (Consumer Data
Right), #R#EEZ CRRY , HE A W AEBEOREEE S — N ZOREER A e Bz TH e i
OB BRICEASE, AT KR AT EABOR A SE 8 o BLHR LA s i HBR B L . R /AR, K
FIEERYERAT. REIR. FEIRSFT3E ORI, . i B B i TAF. BRI s AR, 2%
FEO RPN A B REAR, R R A AT 5 2 R, WO (B i) ThEORIE D
-1 s F A S T fer i P sl HARRE R 25 =i (R AR P AHBR R O B IR R P 44

311 Z2REEG:  (hSERsRhERs. M. JOEBUIRA) | ) CPERERIARITL) 20244E 4530, 41861 .

[32] Z B, #0hh: i EESET MIHE MY | B GEGHE) 20214E3 3 17H, 504)i.

[33] BEUC, Access To Consumers’ Data In The Digital Economy, https://www.beuc.eu/sites/default/files/publications/
beuc-x-2019-068_ecuropean_data_policy.pdf, 202549 20 H il .

[34] 2R QHEEEERMERINEY | fpEEE202047 H8H, http://www.xinhuanet.com/politics/2020-
07/08/c_1126210197.htm,

[35] The Consumer data right, https://www.accc.gov.au/focus-areas/consumer-data-right-cdr-0, 202549 F 20 H 5[,

« 098 -



S S A s T LAV AR SRR LAR] 25 2

AR AR . A (BEREE)  (Data Act) o, [ FHCGREE 1 ol £b 28 1R & B L0 B o
MIHRE, BORERMEDER . weatd B0 I RSBt A28 1 M 2 3O P48 E 188 =7 fe LK i
I st R I 25 1 A O 8

= TR B L LRI K ) BE IR

ST AT Mol AEE B, a0 B B g R i R S R A R (1) R
KA P2G I B2G Ml #iE =, (2) HEhikiErt & A LR 551 P2G F1 B2G i il g =
(3) LA el i3t 3¢ 75 221 B2B(Business-to-Business) 5@ fil it 52, (4) B PR & A #E
1555951 B2C(Business-to-Consumer) 5 #fg =,

SR AT, H R A R s AR S R S BT PR B LA R
PEScfE BT b A B R T ARSI E AR, M SR R e S e A DA R X R

B, BRI BHEEAR. BT ERE AR, P S ) SR L S A B A W R
W, RDAERE R R e 2 TRNEEM S AR GIFRE (B3R 1) o grs EEEEE (ERER
By R RDY OB ERDY K& (20D ST, A EEEEN (EAGEERE
Ry CEFRIBEY V) DU CEZYRPTaEY SHEBEE. BRILLIAL, 7rldsbEs)
FA T S AR AR, AT b ] i A JEE N7 EE B A M T 3 I S B a  )  1)  )  AE =

&1 AMRAGARIBIEREN T EAEEE

YA L E Serp
e RS AT T B T Rt T
. BT 5100 |0 ) pan R BB Bk
S T TR, W5 BRI KR 2% P2G /B2G/G2G
| WL R B35 1 ﬁggﬁﬂ%%%ﬁﬁ@mﬁ%ﬁﬁ~MA%

Hu o
%%@i@?t&w«&@miﬁﬁ»%ﬂw%ggggggﬁéﬁ@%\%ﬁgﬁ%@\% oB/Bn
HEEET S LB roreoe BT 5 e T T Wl ol 2 e BT

AR ST 2R gene ™ e o i R U (5 P2B/B2B

o A R T T T
e AL 25 «MAhgﬁég»ﬁl3%,ﬁ%%%%%@%%¢$#,ﬂuﬁﬁﬁ] P2P/P2B/P2G
G NFE, R AR,

Y =4 E2 <<%‘€¥ =1 \{ % 4 25‘ 7~ Eg%¥ H, % %_ug\; %? H, EF‘Ell\fJTé/Ev

MRS BRY 27. 28 1 HEERY. BRTANAESNSREL, | 20820
S Bk T S O 0 s
o AT T MR, S i A P

4 4 L CTUEEES FINE RGBS AR, | P2B/B2B
A SR L3 S
RE IR RN, DR 2

G AT e | BRRBTIA 14 GE[TET. P, IR G RN B P2G /B2GIG2G
. SRR . SRR

[36] AnBUZ T R ETRALR (RS UML) 52210 A525fk.

[37]
R M AR TRA T B RE B TR E )

(AR (2019) 645%) .

NS (AT ARV E (S B P A T R NEY (SR (2022) 15%) ; RUR N

« 099 -



RPTAE 20255454 1

B, RSLEEBAACR, BT SA HE Y 2 U a s i A A BUR L = R — R
REo H FIERAHISZ AN IR REAR IR 03 M BUM TR BLBUE A BRI S E SHAERY LI, (A7
FERE S e WA R, SRR 2o B R e, BT 2% 28 R I o A S8 5 B T o o
EAMRAY RIS . N, BUMTSET AR T AL FIEED, M. HRBERIGE . FESE. &4
SRR RS RN, WG, WAl aE & A I R 2SR R R AR R . H iR
SOERYRAG, AR EAUEIE, WRASEARRE, BUNKEELIE A ST Lo BT K . R
FERERAFRYBAR, JUHR I B

PO Pyt ] B e o ) 535 7 )

(=) SRR AL = (1 P

1. BB A M A SR 251 B2G sl i = — b e

E B 5 JE T LR B A SR 28, S8R Fe0 M BUN ILZ AR 6 T8 B G H B RERLE
PBUN PPV E B O R A SR MR IR M S R . AR B, —BHERUE
AR AT LA R IR H AT {6 SRS 300 F S B ez PR, (B 20T R 2, 43R a
R EAHEE A, Y B m R S AR . ) AR A A SR et SR R
TEH, A S AR i ) IR RIS A RE SRR FIE 2 KR ERESRITI . AL LR A Bt
HAPENE o a3 2 ) 68 ] 2 A S A R MR B PR AL S P B, B (AR ¢
BEASLAE AT ) BESRAERY SRR TR I Ak, AT RE R IRGE R EE, AR A BN
N HAERETE 0 P R B PR TH R RS M AL RE ST [RIIL,  WITE A L A0 it ) 2R B FE 2.
AT BRI FRUE 23 A it B S R B SR P 2 T R M e A [ T s O SR . A OGRS, R
HIE, AJOR a6 S0 R DA HARSETE . S e, AUEA Rt &2 2R SR a5
FHEmE. MO, ARESIHERE LTI E B s R T R A T E 2 R AR I A L 2 ) R,
(HRAEEMN Y T EORMSEIL B EEE, EOHA RIS ERUE R, T ELAH o 6 L
BRI H A9 IEH JH A

2. BEAnE A TGS T B2B sl St =

WORTRERT S, FEBCF RN, RIS A TR . BIRIEE S, M. IR ARGERT
HAEZEHEER. I, RACA T LA 8 S BE Bk sl BR 37 % ko, B2B sl il g At
WL — 5T, T TEBTREET, W ARSI A A R e BRI P 5 A S S I A
SEH P ECHARE R 58 = U7 S B AR AL pe S P B P P i P s IR e AR A iR s IR A
IEEEH (A Krsemlis) |, R — R By BR BN A2 G s LATIT 85 2P I EL A AR B
26 (g fhAEE R ) SEOtBE MAHBA RV BARSE; Jo— T, Tl Sols S A e E A5 S N BE B A T
%y, A BRSBTS e A S B T R — TR R AR R 1R

R D R P A, S SR B T A S M I R o A AL S e I, D B LA DY e -
B, BUREEET SR BEUE A S VR TR R i, B R L R A R AR R T
B, PRI LB B RS0 5 AR TR 2y i i . AT R B R, 1EBBIE A T R

(38] ZEEIMRE:  GRALF RS AR E—— SRR ERAC) | K CrPEIAEE) 20084E554%], 2B59K.

391 ZEEHMW: (AR EERER KRR ), R HED 20065E9H4H, 13)iR.

[40] Rethinking Value In Data Sharing For B2g In The Public Interest, Open_future (28 Jan 2022), https://openfuture.eu/
blog/rethinking-value-in-data-sharing-for-b2g-in-the-public-interest/,

« 100 -



SR SR AL S ] LURT AR BT LAWT 2% 2

FEEPARAEIESC S, WAREREEREER S . " Hh, EEE RS iR e R
ERAB AN D SEETRIR S Sy s BB AR 5 o) R i R B R s T (D SR A AF
B BRI S (ERS FVGR AT S I e T A EE AR I . ™ 38, JRARS D il B oAb 3
WIHSHEEFVTHEN .. BENS, SR HREE AN T HEFNLMHER. hZELy
5, Fflis R e B B R . B, S M R S S, 5L
B RABEM I ERABUE N . N, SR A B S A R AR T A BE
BRI A . B, HORRE A B B AT, RIS, BOREE AT
FEAABAL Z AR IR e i, HAE TR L A I A Ty LA R B3 e T B A BB P R B

3. B RRESR A DR p iR 2 A HE AR 1 B2C B sl I ==

Y3t S R A T DR A R R U T R A I T B Y, B ] e A
PRI AT 2 e O T B O R R R . VR B, W] DALMRRE A X B0, A DT . K
MIELRVES:, MR B PR TR B AR HE, MRS TR B A B B EOR i i o — &
SRACEY FR BB O B s B0R BORER— E R A7 5 D SE B A F TR P Bl ERY
BT A RS IR IR e A R B OB R Rt B s R A
BT B A AR E B 5 =7 PR A DR {5 P it I 5 T A O SR

(7)) BB = R RIE AT

L LUl JEA T2 E R SR AT

INET R, BegsRd s B TR E LR (IR . 3. HEES) EEMAFAR
BORRORER]. R, BRI NE R T IR AR AR IGE R R B, (2L
R SR BURIER SR . BRI S, AARRER L2 S AR SR RS R
BRI, PIAMEEH A s T RO S B R . AETiasi el B2B A1 B2C Bk
SEE Iy AT DATHP B (RIS RS IR R S 5 TR M AR, 55—y A B B Y
PREEEC T RO AT B B RO RS o (LI, TR IR S S B I = sy, ARS8 i i
& AT LA S MR Bl A B ok, T BB, 1k B b RS, TR B AR |
I M A ) e M A T S

2. S BOTE R T BUE S5

T S 2 B 5 S AT i — R B . — MR %, 1TEUE S1Y H I LA E R I T 2 %
L, MATEY . wlbEE . M R B R I B ST T LR L, SRR R L R
RN ERARERN —BUE R, WERER 22, A, TP L IRGIEEET . R H s
5, AR RERS T R AR A R, ERGEEN MBI TR, R T
FURIERGR TR RN, BRERIEHENTEGAE R T A B R LA
M ECHE R s H ARt =S, BT (Mg edk) T ERSE R RS TR & T AT B
SR EE . HRIBRLIE S =T IRUE, BB A NMEATC S B 22 MB . A LB R U AL IR
Fria gy, T, WRESH, BEBRAENTEE ASMEMERETAERIE —ESHHE
o PEBAMOETRACE , B AMEHE50R H Boi At 5 1O 3L R rh il A oA AR B O A T IBURE &1 48 i,

(411 Jusdr. BRE:  (HEAHEF TSRS ) | B (PR B B CRE) 20224555 14, £R22-23

[42] [A_EFE

[43] ZREEEE. KRSE: (BOFEPEE SR MR R s R S SEAR RIAT S B —— R s
VEX BB AERL Y |, 3 CETEOE) 20224855241, 62K,

[44] ZFEZE: (TBUERIZREIMERFREY , W ATEGAROIE) 20224E5520], SH45-46H; SRR (1T
USRI H Y, W KA ARG BB E ) 2020485551, 454248,

« 101 -



RPTAE 20255454 1

mﬁ% YRR B 5 A i P R R S S SO TR R P S A T R iE T B
JETRHI AL o A A AR — 2D IR B SR i L 5 O P S R S TR TR IR, R AL Bt 3 o I S B
}Té/\jz%i‘%ﬁ@ Fivy, MR EL N AR R i B IR O T B S e

VR R IR R E A E R, BN R U= A, RERER], &2
TGRS R AR B, BREA A R R B ﬁ% L AL T R
RIS Ty A A RGN T, FHER ﬁﬁ%%ﬁﬂﬁ%%@ﬁ B SMHRBA SLIE R
SKH AT, WLABEE, ERRIEIE T, R T MERER R LR e ARG, TR LU
G, LA B ER], ETEER G ERTRAGE T, iRt R g
I E R EIsh, R R RE . M HR P M i A S S 3 R R L
%, EETAHEEA G A SRS ANTIG A PR, LA AR B R 5, AR AT 0 B0
KSR R = p g s, MRS A LR EAT R, (TBUR RIS R R, LR
i B B2 e 1) e =1 B A R B M

Abstract: In a market economy, data sharing should, in principle, be grounded in the autonomy
and voluntary consent of private parities. However, under certain circumstances—such as safeguarding
national security, protecting the public interest, maintaining market competition, and ensuring
consumer rights—mandatory data sharing may be justified. As an exception to the general principle of
voluntary data sharing, compulsory data sharing functions as an important supplementary mechanism.
At present, the scope of mandatory data sharing under Mainland China’s legislation remains relatively
limited. Going forward, the applicable scenarios for compulsory data sharing should be appropriately
expanded, accompanied by the establishment of a legal liability framework in which compulsory

performance serves as the primary enforcement mechanism, supplemented by administrative penalties.

Key words: Mandatory Data Sharing; Data Sharing; Autonomy of Will; Data Monopoly; Data
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Abstract: Personal data trading is crucial for enhancing data circulation and value, fostering new
quality productivity forces. However, issues such as data leakage and misuse that threaten personal
data security have also become increasingly prominent. Despite new laws aimed at regulating these
transactions, governance of their security risks is still lacking. This shortfall stems from a focus on
normative approaches, emphasizing legal rules and traditional rights obligations, which may not be
effective in practice. Shifting towards a functionalism perspective, this exploration advocates moving
beyond mere norms to an “objective—function—means” framework. It suggests refining governance
through cultivating governance entities, expanding governance spaces, extending governance timing,
and innovating governance tools, offering a new approach to managing personal data trading security

risks under functionalism.

Key words: Personal Data Trading; Personal Data Trading Security; Security Governance;

Functionalism; Normativism
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L SR BT PR O R A Bh, R WIRAL (r: if q then p) AYZLAFEIFER BELAOMAEEE T
LMWL, A S RESHE M p &S5 . K, B IEEEJT RESLEUE 2R B SN ) af ik 4 14 4 70
o fEdmdnt Dy ST, IR TR A, sIEREA SRR C MRS et D, JE T, BT BTk
() A, it ATEAS Y — B Bl Sk ey, METTROEISEER T A, AR C (R, AT C) A5R AL
S, GIHARR Co; AERIRHY Dy T, REFRIT A A, wafg FAR T AS | HH 15k e, ), BORERR
JTH Ay St MTRAE A, SR B R C RS Ry DAEE, B2 U7 3 P A B 2 1 Bl 2
IR, B B R R M EHE R T R . e R, ST R A LS R N R
(R 7 amonr ey I A R ETR R,  tEIT (E I  RE AR

@) A
D1 D3
D2
Clh W
c2t
Al A2 A3 A4 '.%mm)

® (@ ()
1 FrREABFRA M SGFEHE

FIA—AEMEE S E TR WEA—F L. WAETRIA, 185 5 50RO e
HYARTE L, HE S IR i B R B E IS . R RR, £ N RlikRi it
HF, LIRS AMNPEEARE. ZEME. Hh, 2885 (REHRY B 1127 6, SHECRTN
AN, R AREEREE. WRHRITT PAZRR 2

ry: CAT EAEZ5 PR ) SR N HE P50 40 2
IF it (a)
AND HEGEASEHITHERE; (b)
AND ZRH L ()

PIES| CEEEHL) 55 1158 16 “ AR A AT LABRAE & A LSO AR Al 8 A\ B m i Y ER 22 ik
Rk, ZARECE R RIS RN BRI R, ZAEERER] . 7 SRR LAk
TNy

1y AT LIE 2552 3 I NS R 3 0 4
IF 24t (a)

[26]  (ofrsie A RALFIBIRIS ) BU2TERIRE (—) B R PR (—) B R,
Th RE
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AND A GHEASE AT EE;  (b)
AND NEER| AT LRI, (d)
AND Hl. W HAGEARREREN®, (2

e, EFaifIrEFEYOHEE, L. NIRRT RHER I o er. R, JiimiE
ATLARIR % 4, (ry, as by ¢) , WIERIETTLAER RS 4, (ry, av by do g) o BEEE WK H 8
JitR AR BB A (5 -

fi (RFEE) « OB R E EfApm HACHL
f (CHEmeE) - WHEKR T FaEEERBERES, DIAREMNE O rees=q

I 4 o

FIT i BRI 2y (RELY 55 1125 (5R58 1 30 RAAE /K N Bl 52 38 G\ S804 R i B <2 1 Y
e, " HA LR A

e: LR K R HB o R 2
IF 2 G &8 B JEApa
ey PNIERERESE B I
IF T {8 R85y T e el [ A &

UUIE, BEJTHHRH T RSB O WITERS BRI G AMED, BRI . WERR T (RZH)
1125 55 1 JHUE R BT 2 IRe, AT B U R REB 2 B I RE Rk . IR £ £ BT RE, S0k
BT T LA A, A, B I AR AR 45 (e, fi) B Ay (e, fo) , ML SH A A AT IE
e, MRV e>r e>r,, JEURM A, A, i S0 rE i, AN R R E . %
TR R 2 B, FRAM T AR SR A F A8 RO, MRS | AR MR
CATLMEHERE £ ARG BB U O R, PR, GBS A AT LA
TR

e : O LIRS W B 8 Mok N\ A8 Y 1 o0 B e
IF CHEA MR
AND F AR i 5 a8 5 i P A O FROR R

i, CHTERIEE A (eas fi) EATLMER 4y (e fi) w9 S A B HBERL, AR
"4, (r, a. booc) IR, HEMIEIERZ AR 24 o

AEEAH, FRAIEE AR BRI RS AR S SRR A A 7T S RS Y R, R R T 1 3R
iz, S ELAR G R BT BB A D B R o AR R B T = AR b I B 4 1 R PR
AERIEERZ Bl —IREE A KRR E R, 2L “but” BEEEHE M. STy A )
R E R L ER AR, AN TR RER AR —. SRR EIE . ST, HANERES H
— AR SCEE MRS TRV S AT AMET, AR AR TR BEEEE DU, B MG DU AT R
&, HAEIEEET Imkea ARt R . A, TR REEFR, ST IR R PR AR TR R ST
ERHEFEN ARG G L, B R ERARR TR AR RSB LI MERREIZA Y
fife B RS AT i, AHETT LIRS ERRALL B I B BR R rp MR &

[27] (b NRIEMIER Rty SI2SIRA I "R AA FIT R —I, TERMBURIE: (—) MERFhE
AN (Z) RHFEEENAEHMERN; (=) BREEHERN, SEEEGHHERNERRE; () %
. B BREEGESBOE, WETME, (7)) LUKEE. BE TR M R R N Sor . S
10, .

(28] b N RILAIER Rt SE1I250RE5230:  “HOR AR ZIHE S ARy, MEAMRE, PR A
FOR FLANEHE FRAE I P A R R, AR AR, 7
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(=) SR “TTHEI R

SRR MR 2, (AT MR T AL S0 R0 AR R R T LA
SRR 7 I OB RIS WM R (FLE 2 IIFC 1 P OB S0 4
BRI, A7 IS BN TR DS 2 MYl Y 2 B AL
SIS, OO FEATHER M A . SR R TR R BV ES) < B A
R TR, R R R T B AR R B o Tk, SO
A S G R TR A, BTSRRI TR e

FENRRIRARCTT, BT MERRT . BRI R SE A AR SRR (R
R E R O T SRR, RIRE SR TR R . I
BRI LT, RO AEIRAEL, TS A Ry, U, B R RRRRAGR,
PRI R T B A ATRRR T 2 MR A 2 1 CASARIONCRE, SRR 1 S ARt
MR IR . R, TSR E S BRI T, B SR &, (8
SRV A SRR I R A E AT SRR RER E C e — A AR 2,
AERAREL, IR AT R T . O, A @R P R, Sk
BEBL— TR R, 887 2 BT AR 9015 44 10 4 AR A 12 TR 20 0 40 T — AR
W, TIRE AT AR, R, R4 R TR .

77 10 EL BN R0 BT B . AR R 2 (Perelman) 1545 (Lucie
Olbrechts-Tyteca) %} F IR, HEEERTLV T SN ARE, AT LA AR AT A
FEPEA. BRI, GEHR IR, 4T E R T LU T
55, SLELR e T LB RN R, AT O RO IR . SR L
A TR MR AL A

2T 9 RN, R UE T SO | AR B, SRS
PR TR0 4 S 05 M — T A, i 2 7 S0 S DR T2 PP £ O3
5, AR PIBF AT R ST, AR E R R R TR,
FAMEEAHR SRR 1T B VBT, TSR AU AT A T A TR0 R A
ALV ISR, o LR B SR BB IORRE, (TR TR
P S A

WA TR AR B (H2) . 5, MR R T T
BT e, AV, ST BURER T (2 FORTR A R, PUE AR B S e
I SRR B AT AR TR ATIORIN, LT 4 1 Eh R TR I AL
W, T 7 B L B Y T e B

H, ARBR R R TR, BRI S AR E . T,
R AT R TR, EEERURET . SR, AT AR H T LA
AR L AR SR, RS T S 0 0 5 B R R P BT LR 3
T, T ST e R T R SR L RR. IS, A TR
RS BRI . TN R SO AR, 5=, IR SRR R L. A
SRR RN, SRR SR R ML BT ARRRG R /7, AES LR (TARRE L,

[29] ZHAEWIME: (b ——iaa IR AT | TPEBA R A 20124E R, 51881 .
[30] See Eveline T.Feteris, Fundamentals of Legal Argumentation, Springer, 2017, p.45-46.
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FrEEA R, WRTEHE R E AR R BT E, EMEED IR IR A T E S B e
(BRI AL ) Z IR . — B, FRIBUSSCE A BB E BB S w2 S R I A
Wl e>r. 73— EamiE 1 752 HERLR r B 2 IR EE, s WIea OB R A G, oA
RIS . (B JERAT AR — R DUR & s < TR SR 55 B AR AR B UL, T R A
Fim R, PR RS B AR RE < B AR A . N SO A L
AR (R 25 1125 658 2 388 (=) JEAEZR i, AN A 20 8 5 A i A Y
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E !:U\i_ BICFE R AR OE SR E R, th— R R T SRR, P I,
ﬁﬂﬁ%mﬁ B e FTTR IR As (ern fi7 ), BRI E < AV RERA R ? AR BRIN# FI
FEH, %ET@E‘L W EAH TR TBE . R B IR P A 1 SR A B 2 10 T e R LA
AE| “IEEIRE EH. BT VR IE RS A H AT A] LA SR L w2 R R
PR B -
FRRRIE AR [ W R e ] i R Ry TR AE L RE A AR »
fEREE N [ B ] CHRIERPBIAORM, HAEERE.
ijnﬁ]géagﬂ
FRREEEA [ E5E ] CHRAUMTRTBOERF HACKIHT, I HER IR MR R 22 A2
FRREETN [ MR ). QmimzEF TR T =, B H BRI A R, IR R
—/NREZ Ao
FRREHE A [ WK AHRE | A BB A TR 2
fRREEN [ FRRE ] R BERE s MR BRI N BRI LARE ] (425038 15) ©
KRR B
FRRREIA [ 3% 1. REEZ IRV o
FAR, BUEAREE BRI RS TEEN A G A B, 0 B AR R LR R IR FH A

(311 i bFi e H R, MEAREPR “RE” B, = ERE LSS PR E B G ek
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TEAE G (AR RS o 1O S5 B B AN 2 T8 IS . A, B R i i ) R R AR A 2
MR, R T B LARE A L Ry e AR B s 1 B A . A, T A
SRR, fEE—ROIT, AR SERROE A HE R B R AR, (HAR R BN e R 2l
AR R o, ARt REE Rk A RO R, A IR —iln, &
AT HACHL T A A BT fi—— ] LARCRE Al (1 o] B VESIR TG, HEIT 5 5 T O g e o

FERARCE R £, A T R IR 2R A el B Ay Pl A B P A 21 1 BRs . JURRY
RGN TR GERE T RH. MHBARYHTIE B KRS W] 1 sl BB LA K S et O R PO RES I T U
B, RSB B B S e B BB R E R AR . B TR T R R
HFE LW T “EE A 3 AR AR, (ERPN I AT RHE ST R
PE TR B A B LA N T FE S A I SO R I, SR ME Y B B R R A TS L 1R
R MR F RS, A R S R A S AR S e A A A ) SRR R LA K
e RE A 7 53 BB P TR L S LR Ja .

DU B RE f e AR 2 ) oAt 2% R PR 3R

AR ARRHYE, JEPACR R TR R R A A B & BESRRE S 1125 B RE AT O Bl
i BALIUS 7 E RS . (a2 R SRR ) 1\ TR BT 2 — iR L
HIRE . SOAlam s A Ly, Sl OB A 2 TR E ORI INER . TR, W R ZEAR
UM HH B 2 A T 2% B, I 2 AR (& S LU SR R 3R 7%

(—) SEEN BB RE

fEms PR, HANEN . R EEE R E R R SR R e . A
TR AR, AR T R RE AT AT LU AR IR RIS A H B s s B R AE T U
HR BRI DR A AR, DA R R R A6 SR, ARIE TR AR . A
SRR R P R RS R R, (HOE R A+ I = RTART OHERRAERE, A
e AR A T R P TR LR B IS AT SR, BRI RN E AR R, 18I
A BER S . R, B RE AR B IR F ST B M I R T Tt A A BB SE S

—RAGHT,  RE R R A T B SRR BRI . BRI LA SR A
I, P B A B T 2R A R RT (John Henry Wigmore) FUREHEIGR, HIH IR EN R
Ve lE, R FE (s e pO R I e s s e Ay > OO R 3P, R T Rk
HH R AR P DAL B i A A T 9, OOMFIA A 4 e 7 A T LIRSt B ) ) 0L LA
FOEEAE b, SR A R T I R T RRRORTS AR RE IR IR . ) B e I 1 R e
IRAMEAOIE, PEERr (W. Lance Bennett) S A 2% i<l 5 O] B B2 A5 LR A T RE R A
ROBRERE AR, 0 IR E RO R A . AR SR LR BRI T

[32] See Henning Wachsmuth, et al., Argumentation Quality Assessment: Theory vs. Practice, in Proceedings of the 55th
Annual Meeting of the Association for Computational Linguistics, 2017, p.250-255.

[33] See Henning Wachsmuth, et al., Computational Argumentation Quality Assessment in Natural Language, in Proceedings
of the 15th Conference of the European Chapter of the Association for Computational Linguistics, 2017, p.182.

[34] ZEMICER. G QAEmERATEREA) | W CLgEa 2R EH GEihm#E) ) 2019451,
H56H .

(351 [hM] GEARRCT - RA0HE:  GRRHEREIERY , TEI7. B, WSS, SiliEdR: QAR 2015
RV, IR R BAE20154E M, 58255
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ABRIEA, SR T AR e R B i DA R . B B R A B A e R R A
EOFF AT EME RO, SRR H AT S S N TR RERR R O BB A, HARAE
RATHYTE, S FUE S AR e R R B R R U RO RG E. flin, A H A9 PR
(R R AT, B VR PR R AR A AR HE — RS B R e i 10 (5 B E
fE. ©7

(=) AR A B

SR SR AR R B2 T O R R R AT RE S PG B O AR A R FUE i RORRAEAR
e, gt IR EAIRE . BPAVEREE . (ERE AR N TR RE i a1 D
IR A NI AR 2R AT AR, TR T LU SRR E H R B, i s sE & ol g 2
A REEA 2 IR . Ao AU HES iR O A B B AR, A T RE A TR A R A 3
IECEERT o [FRE, AR A RIS RGR, wR AR SR B RO BRI
R, VERRPIRE S A TARIME AU, Bt BRI S —H R %
FIE EEPIEARS A A B i, 1R MR b, BRI AR RIS
RSB . — BRI H R A A ONUE, SRR AR, A I VR P 2 0 BCAe TR A
HR A . T 5 — REBLRG R R p R BRI AN 2 B E M R ZERR, 22 R Fr AR sZ Yk
HRJE" BR, HETPARAETEATEM, KIEEREEMER. BIR, AW NENEGIETRE
i WA EAERROR P G, 22 15 A i HE A A e PR A8 o T e ) A P 2 2 P e

AEBFE S HHE EERUR MR JC . HAEE P H 5 A H 2006 FFEBH UG£ 2 BUR R
LB AT ST AR A A R A R IR LA RSB (A B DO B TR B AR AR S L (PR L, AT
SERMCE AR R A . Y HER R R A (e B R R, AR R 5 ) i K
HEABEN R EERBAEER, R A-PER PR, 5 EEass
eI F P B ERHERR R TR E S, RS EEE TR G T HE. W AR
AR 1 1 € 2 LA R A (AT A Sy Y R, IS T LA s A 2 o fe B Al ) R (EL Y 22
W H RO R AR ED, M s E IR EHE L, SEEETREVE 2 LA B LRy Uk
R i A ELBEL — A ) RE R A RARBR T, IR R e . AN LA, R O 2 B B
B s 1 2R BA PR B P, i 88 O ) S PEAROCAR B _E IR B ) B e LR B et . 8
& H RIS AN TR AR BREE TPy RS o A, MERAREM A TR AEEBIE IE R LAk
framas, (HFE USRS SRR, AEBR = TR B A D0 T 7585 T LA 2 35 e JRR S
BREERR, PSRN T AEFH R A ER R, R A BRI E R, NIRRT B
= LR A

(=) AZRYTTHEL B

R F AT R B AR R A e A RO IR, R A RS A 55 ) e 1 B A R B B S A
T AT R — i ESCHrR A RER, MR ERCEET,  CHBOE” BT TEFIER
2 WO RFRERE R RS I D ORE S, B RRCH ) 2 AR BELANAE S P (5 N T BB 1 9 e 2 B
R T EMEEAETREN, NTEEERIARE, BN i R
FEBD MR A B2, EAE I B R SR AT R B T BN T
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|

[36] See Floris J.Bex, Arguments, Stories and Criminal Evidence, Springer, 2011, p.2-3.

[37] See Amanda B.Hepler, A.Philip Dawid & Valentina Leucari, Object-oriented Graphical Representations of Complex
Patterns of Evidence, Law Probability and Risk, 2007, p.2-22.

(38] ZHEFMA: (ATHAERHMUHEAEGRY . W GEETIE) 20195556)0, 5542-43H.
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i 1R R I BRSO o RIS R SR A AN T R R AR B M [ R
TRIVERR RS R, RSSO A AL . R TR AR, FRAM T A T R 1A IE R A A R
AR EE, RS A TR E R,

|
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|

FERRRR L b, 7B IR Al ) SOR B R IR D RE, 2 ot T 2 — R S AR S Rl LA b
iNE o 32 NN RUCRSREEEIAER -5 S SRR OAEE | Vi R ST O Y 7 W ST A MR E YN
RERRIIL MM A e I M35 2 )05 i me 1 E SR o TR, N T2 A A ) A o 22
B PR R . JPPCR e U R R . CEHRT EAREL Sz
R E RS RO R RS B B A 2, (CI B R B s ) SRS RE . I, R RE IR T
e R HAMERE, K am e O RHEAR AL AR BB R sz I, M7 IS A
SR IIRE. SRR A b, B IR 2R R RO R Al R A RE A A R e e A A, AR L I
B I EPURRE, WM A RSB R RHEIS R B, W8 R MEAUE R
ey it F AR RS R BT AT ORI YR B . BRIb 2 Oh, Bl R TR S HFERNENEE, B
A AR Y A A A B T . I, A B REBLRY BRI 38 R AR IRV 85 S5 2235 1B
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Abstract: In general, argumentation serves three primary functions: justification, rebuttal,
and persuasion. Traditional Al argumentation systems that rely on formal logic often overlook the
plausibility, dialectical nature, and pragmatic aspects of legal reasoning, limiting their focus primarily
to justification. Non-formal logic provides a new method for modeling legal argumentation in Al,
addressing the shortcomings of formal approaches. This paper seeks to incorporate non-formal logic
into the construction of legal Al argumentation models. By focusing on the concept of “defeasibility”,
we will explore rebuttal in Al legal reasoning from both a dialogical and argumentative perspective.
Through the pragmatic dimension of non-formal logic, we will further develop a framework
of “acceptability”, which highlights how to persuade the target audience as a crucial standard for
evaluating the adequacy of arguments. Additionally, the evidentiary reasoning and the presence of
subjective factors in value judgments remind us of the inherent limitations of computational models,

indicating that appropriate human intervention is sometimes very important.

Key words: Legal Artificial Intelligence; Function of Argumentation; Non-formal Logic;

Argument Model

(BfE4wEE: SRAAD)
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P IR ) R A  R RO RE IR S . " EASRATE AR, L5 T P M A (L B P T ) AR A

(1]
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(3]
(6]

. 132 -

BRDT, BRCSLERIE, R,
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5f: 25BFX051) BEEMERR .

Nicolas Petit, 4 Theory of Antitrust Limits, 28 George Mason Law Review 1399 (2021).

William E. Kovacic, The Intellectual DNA of Modern U.S. Competition Law for Dominant Firm Conduct: The Chicago/
Harvard Double Helix, 1 Columbia Business Law Review 12, 14 (2007).

Frank H. Easterbrook, The Limits of Antitrust, 63 Texas Law Review 1, 4 (1984).

Sandra Marco Colino, Antitrust’s Environmental Footprint: Redefining The Boundaries Of Green Antitrust,103 North
Carolina Law Review 135 (2024).

et CSEEEE W B AT L) W GEEERTRRY 20254F58 1, SH26H.

James Calder et al., 4 Review of Similarities and Contrasts Between American Antitrust and European Union Competition
Law, Columbia Business Law Review 380 (2004 ) .
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Abstract: Compared to other jurisdictions, Hong Kong's Competition Ordinance exhibits significant
institutional limitations, including merger rules applicable only to the telecommunications sector, the
absence of private litigation rights, and ambiguities in defining key provisions. Over the past decade, its
judicially-driven enforcement model has demonstrated cautious characteristics: cases predominantly target
hardcore cartels, penalties are calculated based on local turnover under the criminal evidence standard
of "proof beyond reasonable doubt," and remedial mechanisms prioritize preserving corporate autonomy.
However, analysis through the error-cost theoretical framework reveals an institutional tension between
systemic monopoly risks and the enforcement regime's conservative design. Rising industry concentration
and the growing volume of competition-related complaints indicate that current rules lag behind market
realities. As a pragmatic policy tool, the boundaries of competition law must dynamically align with Hong
Kong's institutional environment and economic structure. The 2012 Ordinance, as a transitional compromise
balancing business interests and consumer rights, requires incremental reforms to address its limitations.
Priority directions include expanding voluntary merger control mechanisms to high-concentration industries

and activating private litigation channels through embedded settlement penalties.

Key words: Competition Ordinance; Limitation; Error Cost; Expansion
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Abstract: Comprehensively deepening crime protection is a crucial aspect of modernizing crime
governance. Since the confiscation systems of the two regions have the same functions, fromnorm model,
nature, standards, and third-party confiscation system of crime proceeds, this paper conducts a comparative
analysis of the legislative status, theoretical research and practical operation forfeiture of proceeds of crime

system in the Mainland China and Macau, examines the relevant deficiencies in the forfeiture of proceeds

of crime systems of the two regions, and proposes corresponding improvement countermeasures.
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Abstract: The five codes and legal system of the Macao Special Administrative Region (SAR),
transplanted from Portugal, falls under the civil law system. During the process of legal transplants in
the 19th century, local Chinese merchants adapted to the new commercial legal regime in diverse ways,
and influenced neighboring regions at the same period. Macao’s abundant historical materials in both
Chinese and Portuguese provided direct or indirect evidence for verifying the specific legal types of these
commercial entities. This paper attempts to examine the legal resources in Macao’s history from diverse
perspectives and methodologies, and aims to demonstrate the choices of the logic of social life under the

changing legal systems.

Key words: Legal Transplantation; Types of Company; Chinese Merchants in Macao; Commercial

Code
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Y ) SRRV K [Extraterritorial Legal Studies]

[ VR B I B ) e | e B R
—GDPR “ A& E” H “HBEeEg”
& 2k el Bt Bl 1

4 IE39

8 E GDPR#5% "M B REFAKSSMEARRE WAREELETEFEN  JHET
GDPR#3#% " $E" BEST BRI R a9@E A GEE - BB - GDPRE3ME "
BT mESF HBHHBT RRMEAR  BAEY o —H @ 0 ¥ HIBR LN LGDPRE3ME A
7 A2 R BRI A 0 ) R B GDPREE 5 B ANAE A BRI L o oA RE
FGDPR#) AR AL A A A S BR B BIRAR A AKLE - 55— @ o FBIRR B T B A 0 £ ZLGDPR
3k “HARE BB GEETmS LY R%E > GDPRESHE W "B HEOMEEE > FERERYS
AR F 69 B IR AR KM RHORAR o B AGDPR "2 A SE” £ IR Mok R 69 @R B4 T L
AP RGEELEROKSNRBERHEE - L— > FPERTRES I EHERL (FPEARAFREA
2 847 %) E3MF “HAARE" REIF BIARRT AR RBE > REBAANE T EEEA
FEEAAM T ARG TERK - L= BAABBMAMERAKR T EALEORMFRER X > AHE
5 5 AT R I GDPR & 5% 69 BR 95 50440 T B 5T WAUR Y A HLR R Ao U7 AR A o

BAE5 GDPR #h B HEHHEHY MG #HIHEm

— MR

2024 4F 8 A 26 H, fajdiEri# /5 (Autoriteit Persoonsgegevens, LI Nfifl “fifg AP” ) &
i ¥ Uber B9 W% 2 7] HE R A ZE B ) Uber Technologies Incorporated ( LA fij#% “UTI” ) Al
(LA B R AC S A FE Uber B.V. (LA RE “UBV™ ) LA 2.9 EROCHI S, " BN ZE 5

5

=]

*ACIEM, VHRABO R SRR R B R L T A
ARIREGAL SRS —RIEE “hEINACPTPPERIIRG LA RIEM S (B EHRSE: 22BFX143) | TURFE
EREEMTT L AR HO2025F BN A e A I E (BB #R5%: DFLFX202504) BEBCEAR .
[1] See Autoriteit Persoonsgegevens(AP), Dutch DPA imposes a fine of 290 million euro on Uber because of transfers of
drivers' data to the US, Dutch DPA(26 August 2024), https://autoriteitpersoonsgegevens.nl/en/current/dutch-dpa-imposes-
a-fine-0f-290-million-euro-on-uber-because-of-transfers-of-drivers-data-to-the-us.
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PE, iR AP F1 Uber £80—5, 8719k EEETAE Uber 1T 2 SRS MRS R L.
(—) Fii AP $5¥%: UTI A1 UBV [T e o S % ELACTH 2 I R A e

fif Rl AP 458 UTI 71 UBV X B 7 8B 535 -4 17 %, (H - Awlig A w2 B i i
BREMKHY  (General Data Protection Regulation, GDPR) %8 44 {481 8 HOAR N\ S 15 3 2 iy 1Y)
PR E, W Uber JE LMTIELET . P HFZ, 202047 A, BB LBLAE Shrems 1T 48 FH E {filK
HEEH 2 M1 BAJER EY (Privacy Shield Framework) %%, [HAZHES [Ff420 (Standard
Contractual Clauses, SCCs) 759K FT LA 25 1% S50 452 ek 21 KA Jo 91 1) 65 = 18] i el 8 4L A 11 B 0 T
B AEnt, RE B R — E R, RIEE = BBl [ A A T e O L B I A koA () S )
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fR45 Uber 1Y BRFAEEN], UBV M1 UTI %258 1 85 H ek, — & 2 e PR EOMAS IR 14 Uber 1]
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Wz EE (LU “BZEE” ) BEEEHE MK (SCCs) HH#E, Uber jjr 2021 4E 8 H 6 H1:
SEH B MR TR E G R (SCCs) |, E #2023 4 11 H 27 H, Uber A il A i i€
BT Y B BS FAMEZR”  (Data Privacy Framework) . ™ [KIlv, fifi AP 587, UBV 7E 2021
48 H 6 HZ 2023 4 11 A 27 H AL 74 W8 i W mIng (A gcds ™ B e 22 55 A
UTI (g R e, AEMCIARIY, — 5T, BN SE ] Z R A 47 7E GDPR 28 45 G KLE R 580 1E
E”, U7, UBV #IUTL Z A FEAERF &5 GDPR 25 46 fiHLE FIAR A [R R (SCCs) 2k
Ey Wi S TR AL A s, K, UBV M1 UTI Z HRY4T24% 52 7 GDPR 45 5 R0 o 1555
RS, “EAEEES AP EE T GDPR ¥ H AN, © HKE, UBV fi1 UTI 2
PIRAT 2R S T KGR ARER R T 25 7 AN 8 M6, i R s E RS A9 EARERIAT B B
Bz,

(=) Uber zii%t. UTIF1 UBV X i p i 15 i35~ 1% 5

ST ¥ 17 B AP [ 5 4%, Uber 58 % UTI F1 UBV 2 [ 047 2 AR i B0 5 4 8, HAE i 2
GDPR 58 3 {1 “s yflE e ™ 172 il GDPR S0y i L — I %, GDPR 58 5 (19 “ 555
R O ANRERE RIS, BT2E, Uber 3874, UTI BLRAIEE T MR SIMEAE E FIAR i 4R A1
AN, UTLHI UBV ZHIANAAE “BdREn 77 A0 “Bag s WBAfR, UBV IR UTIEi

[2] See Autoriteit Persoonsgegevens(AP), Besluit tot oplegging bestuurlijke boete, Dutch DPA(22 July 2024), https://
autoriteitpersoonsgegevens.nl/system/files?file=2024-08/Besluit%20boete%20Uber%20doorgifte%20naar%20VS.pdf.

[3] See Data Protection Commissioner v. Facebook Ireland Limited and Maximillian Schrems, ECJ Case 311/18, Judgment of
16 July 2020, para.168-189.

[4] 20234F7H10H (BEA—3E ISR FERAEZE I FE A HERUE D IECARRL, A RZAE SR A S B0 p S AR A T DAebtoigy i
RN, A R AL AR A O PR B

[51 ELesuisyy KR Hs . MR . EEE. A AR,

[6] See Autoriteit Persoonsgegevens(AP), Besluit tot oplegging bestuurlijke boete, Dutch DPA(22 July 2024), https:/
autoriteitpersoonsgegevens.nl/system/files?file=2024-08/Besluit%20boete%20Uber%20doorgifte%20naar%20VS.pdf.

(71 (ECHEARERIERY BTHHET “WEMAMZELE" IR, SA80RUIME 18 A\ i .

(8] GDPREE3ME "G « LAMGRPIE 7 A B A 31 3 s (9 S P ) OB B N R I B B, A
B R PR A0 B AR . 2. AR R T AN AR BIE B rp O (6 A B R B, AR e A i SR B AN
B R () 2oyl L P e A (R ot BSOS G DL 2 15 RO RS AT By gt
A IO 9 1 P P e R R TR B A T B o 3 AR R AE I B Sy, (FLEE R I s 2 0 ok B B P i )
HA R\ s R R .

[9] GDPRISE WP i sl fITGDPRFA4GE—EISONE, HESE & 440k "B — MR | 5545
e "R R EN RS | SRA6ME LT E ORISR AT AR A TR o 5548
M “ORACRC L IR RS B "« 540k RRENY PRSI | SESOME A ABUR R E IR AR
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Bk BRI R, B AR RO e .
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HIFIRAR, (TR f#%E GDPR 56 5 FERy “BSHRB M0 ROEH? SEHAE, ZMEZOAER
B CUMERETEERT WRE, B BRI (il AN R R RN ] E A 2 R LR A

AT, GDPR BLHIA Sl A S 5 B A\ B iS22 — Bl B AR 9 7 AT
REW, WG e e il R R0 AR PRERE, 7E GDPR B HEA A2 HI BT
SIHBAERTEDLT, BRI RS B9 1 0 B /M e AL, 5 GDPR 25 3 fGRBE 5 5 &2 Ry
ARG EO . B, 2023 422 7 14 B, BM#dEf#Z 8% (European Data Protection
Board, EDPB) #fii /* (BH74 %4 ] GDPR 28 3 {855 5 B s i A% 6 e < [ AH LA A9 2 05/2021
SRFREEY  (LURAIRE (58 052021 SRIRMY ) , BRI SR r Bl w1 R . M e
HEARAEEL GDPR BRI —ERBARBIERIAR ST, (HAEARE B SR A S S, R mleE
BRI

T, RIS S oSt GDPR G 3 R RO EEMGRT MIES S HI IR R
JEBH T #F5E. £ GDPR "N #R M RUMHBIATIEE, BRakiE. (DL GDPR %5 3 GA9I 41
BRI WEE S 5, % GDPR 25 3 [ “Bortrt” fRE.  “HAERERR" L RBEAENE
FA” RSB FIRERR R TR 1 SR . A AR LB SR NIRRT T GDPR 45 3 [
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[10] See Autoriteit Persoonsgegevens(AP), Besluit tot oplegging bestuurlijke boete, Dutch DPA(22 July 2024), https://
autoriteitpersoonsgegevens.nl/system/files?file=2024-08/Besluit%20boete%20Uber%20doorgifte%20naar%20VS.pdf.

[11] 1Ibid., p.23-27.

[12] TIbid., p.13.

[13] TIbid., p.18.

[14] See Guidelines on the Interplay between the application of Article 3 and the provisions on international transfers as
per Chapter V of the GDPR (Version 2.0), (EDPB) 05/2021, https://www.edpb.europa.eu/system/files/2023-02/edpb
guidelines 05-2021 interplay between_the application_of art3-chapter v_of the gdpr v2 en 0.pdf.

[15] 2 Rpwkig. M. B CaMBERRERG) OB MG <Yy | B CERIRTIEY 20224855241,
87-88 K o

[16] ZRFERN. #AE: (GDPREIMICT ST E M AL PO BB S | 0 GHIR RS2 (e R &
M) Y 202245548, 5115-116H
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(171 2REE. BER: GrIRBEAG S MAEEA RO H R RmE) | & (CER 22K (Hgrs
M) N 20224E 5551, £6215-216 1,

(18] Z2RA(CE. M.  (ECOREERE A S O S R ABURY | # CHRMERE) 20224F55581, 4
149-150H .

(191 Z2REEH: IR AR S R
431, £594-95H,

[20] 2 RMEH. FARES: (BB R A B B O RORY 0 KBIBRE 57) 202344534, 5541-42
He

[21] =WHRBEEAT: B, 5 "l BRI BRI R BE A\ BRI GDPRAA:; B, "
5 A AT Uy BT SR RIS B S T O TR R 28
=, CHAOT AR, MR BT 272 GDPREBIMGEEUE MR AL, B RS A B A
o

[22] See General Data Protection Regulation (GDPR), (EU) 2016/679, art. 3.1.

[23] See GDPR, rec. 22.
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[24] See GDPR, art. 3.2.

[25] #EGDPREFAEEE 10X MM ENTE, GDPRGHIE /L., Sy hlE . SRR EAI TN RS, KILIE
EEEE R BRI BRI TS .

[26] See GDPR, art. 3.3.
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[27] See Guidelines on the Interplay between the application of Article 3 and the provisions on international transfers as
per Chapter V of the GDPR (Version 2.0), (EDPB) 05/2021, https://www.edpb.europa.eu/system/files/2023-02/edpb
guidelines 05-2021 interplay between the application of art3-chapter v of the gdpr v2 en 0.pdf.

[28] See GDPR, rec. 23.

[29] See GDPR, art. 44.

[30] See Commission Implementing Decision on standard contractual clauses for the transfer of personal data to third
countries pursuant to Regulation (EU) 2016/679,(EU) 2021/914, https://eur-lex.europa.eu/legal-content/EN/TXT/
PDF/?uri=CELEX:32021D0914.

[31] See Guidelines on the Interplay between the application of Article 3 and the provisions on international transfers as
per Chapter V of the GDPR (Version 2.0), (EDPB) 05/2021, https://www.edpb.europa.eu/system/files/2023-02/edpb_
guidelines 05-2021 interplay between_the application of art3-chapter v of the gdpr v2 en 0.pdf.
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[32] 2 RJeHk. BHEFH: (B> GDPRER 3G BLAR 55 A5 17 SO (0 BRI RS 150 5 2 8 P IR A ELA R 05/202 138 1)
WCHARTA ) 202345821, #0236-237H.

[33] See Guidelines on the territorial scope of the GDPR (Article 3) (Version 2.1), (EDPB) 3/2018, https://www.edpb.europa.
eu/sites/default/files/files/filel/edpb guidelines 3 2018 territorial scope after public consultation en_1.pdf.

[34] See Guidelines on the Interplay between the application of Article 3 and the provisions on international transfers as
per Chapter V of the GDPR (Version 2.0), (EDPB) 05/2021, https://www.edpb.europa.eu/system/files/2023-02/edpb
guidelines 05-2021 interplay between_the application of art3-chapter v of the gdpr v2 en 0.pdf.

[35] See Guidelines on the concepts of controller and processor in the GDPR (Version 2.1), (EDPB) 07/2020, https://www.
edpb.europa.eu/system/files/2023-10/EDPB_guidelines 202007 controllerprocessor final en.pdf.

[36] Z2HEMAED: CHBARERMEME G SILH—HR (BRG] BRI SR |

CERIHTIE) 20204E5824, 2561-62H.
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[37] See Guidelines on the Interplay between the application of Article 3 and the provisions on international transfers as
per Chapter V of the GDPR (Version 2.0), (EDPB) 05/2021, https://www.edpb.europa.eu/system/files/2023-02/edpb
guidelines 05-2021 interplay between the application of art3-chapter v _of the gdpr v2 en 0.pdf.
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[39] See GDPR, art. 48.

[40] #RIFGDPRIT H EESIMEAIIE A28 LRI RLE, B WU P il Zat Mg E B M T s R Ry, W P 25
WM AESEE R W SR AN RSE T R A e o OR A (R R TR, VSO B T S U R B A T 2R BRI
T 756 GDPRAUE H B R AT ATAH B i, LAORISE R 90 = R R B AR RE R A B

[41] See Guidelines on the Interplay between the application of Article 3 and the provisions on international transfers as
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PRI A0, W R P Y B AR SR = B S Ry Y A P P A B, R RZ B T
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PR — AR, DAOR Bk S e ORI IR 1. 28—, BB el RS 75 208 <7 GDPR
5 5 RAIE AN BB R R, SEPRENPR Rt ARE & KRR, B P i SUR IS R B E TR

per Chapter V of the GDPR (Version 2.0), (EDPB) 05/2021, https://www.edpb.europa.eu/system/files/2023-02/edpb
guidelines 05-2021 interplay between_the application of art3-chapter v _of the gdpr v2 en 0.pdf.

[42] See Guidelines on the concepts of controller and processor in the GDPR (Version 2.1), (EDPB) 07/2020, https://www.
edpb.europa.eu/system/files/2023-10/EDPB_guidelines 202007 controllerprocessor final en.pdf.
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[43] MMEGDPREESIRIFIE, Wi E MR T FRAESR: A ATHEIER, BRG], #dEsh
LJRR, HERErE R, AERERRGIEI, SeR kA v R 4

[44] See GDPR, art. 24 and art. 32.

[45] See GDPR, art. 35.

[46] EKIAEEBETESchrems IR E WG| AT “EEAERE" REHE, RIZISR G = BAR 8 L 7 vk w0 B ol R T
72 GDPREE 5T LR ) S M A BB ARERIF B i 1Y PR i A B 7E BRI P R 2 A ZUHY . See Maximillian
Schrems v. Data Protection Commissioner, ECJ Case 362/14, Judgment of 6 October 2015, para.73-76.

[47] ADGDPREZ4OME “FRkfEIE T INrail” « RIEGDPREFAIEIHIE, MR AAAEGDPREFASIERER “FenTha
FE" Bl GDPREBA6MIHE M AEMES R (SCCs) S i frbfiiie, JUBTEMELLT “BRkiE” A6
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[48] See Autoriteit Persoonsgegevens(AP), Besluit tot oplegging bestuurlijke boete, Dutch DPA(22 July 2024), https://
autoriteitpersoonsgegevens.nl/system/files 7file=2024-08/Besluit%20boete%20Uber%20doorgifte%20naar%20VS.pdf.

[49] Ibid., p.23.

[50] See GDPR, art. 49.1.(b) and art. 49.1.(c).

[51] See GDPR,rec. 111.

[52] HREZEDPB (Z505/2021 584 H) FUE BRSO B9 —BE, "By RAREE =B, MR HK
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[55] See GDPR, rec. 101 and art. 44.
[56] 25 (IAAFEEREDL) H380%.
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R At tR#E . i, AR SEEE RN A BIRUR &, AR R A SR B
BEFRAT A2 A5 5% GDPR HU . 2 AU S B 5 S T SR IDUAN (] IS U7 5%, B A i B il
PEIRAS g AR, TP b 6 U R EE B AT T AL GDPR 5 49 M “Toilz pilAL BYZERTEUL, K
1, A S A SR S S (PR E GDPR 25 S B NSRS e (i T H., PR A LB AR
RS o
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Abstract: The specific interpretation of Chapter 5 of the GDPR, “transfers of personal data to
third countries or international organisations,” is not entirely clear, giving rise to confusion regarding
the relationship among Article 3 on “territorial scope” and the provisions of Chapter 5 on “cross-border
transfers” of the GDPR. Overall, Article 3 on “territorial scope” and the provisions of Chapter 5 on
“cross-border transfers” of the GDPR complement and reinforce each other. On the one hand, when data
processing satisfies the criteria of Article 3 on “territorial scope” of the GDPR but does not constitute a
cross-border transfer of data, the provisions of Chapter 5 on “cross-border transfers” of the GDPR do not
apply. Data controllers and processors only need to comply with the remaining provisions of the GDPR to
meet the EU's data protection standards. On the other hand, when data processing constitutes a cross-border
transfers, once it meets the conditions for the application of Article 3 on “territorial scope” of the GDPR
and is subject to its constraints, the provisions of Chapter 5 on “cross-border transfers” of the GDPR will
be triggered to ensure that the level of data protection is not diminished during cross-border data transfers.
Clarifying the relationship among the Article 3 on “territorial scope” and the provisions of Chapter 5 on
“cross-border transfers” of the GDPR can provide valuable insights for China's legal improvements and
corporate compliance. Firstly, China can strengthen the organic connection among Article 3 on “territorial
scope” and the provisions of Chapter 3 on “cross-border transfers” of the Personal Information Protection
Law through judicial interpretations, and improve the applicability of cross-border transfers tools of
personal information by revising relevant regulations. Secondly, given the difficulty for Chinese enterprises
to defend themselves after data is transferred to the EU, utilizing the cross-border data transfers tools under
Chapter 5 of the GDPR prior to cross-border data transfers can reduce compliance risks and the costs of

seeking remedies.

Key words: GDPR; Territorial Scope; Cross-border Data Transfers; Relationship among the

Provisions; Interplay Application
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W E AAESRAEARENORAR > BRI F 2 RS RE o Am o MRS
T ik 6 £ BACTAR A T BAE F3m 0 o Fom AR TR A2 RAE R B = KR Tk A
AR Ao ) RIRIR” —ﬁﬁka‘té‘lfﬁma#ﬁ—&ﬁ%ﬂ‘ TEAER MAMARER G X o = Kik4948
MM A AN > FREETER—HAEASARAGSFOELTHRX > mIEE B8 F % - sbsb > LFR
H—REEREAS GBI E B ?y?’ﬁi&&)\T%‘ré‘W‘r%%ﬁ BRI RARRE ST G H
FRARGBERAY AT HGREZEETR VTR ALER o FETRMARMEA AR EGALT
FEAEZRCE XS 2 X ~ ARt 7 A6 68 L A28 -

BASERE kA E&E MGE HH HH BE

515

—EZ AL, A - A E B RE S A AL A e e AR A0 e R Y
[ eI M TA AT R B N LA B 5 N5k, IR Pl 2 i
BiEE AL G 2= . PR B, IAMAREEREE N E AT BAINE, HE R RE Y
BN AR P L B IRAAER o S B P RE B o, A& - IR S DB BRI
RAEA & B U AR 20 YR Z A o

i SRR IR L R B H A S TR AR, (HURIRAYRIEUE : AN TR 2% A R 5t
3L S R4S B R (legal-culture-society nexus) 2 WRLEFH sy B/ 32 o A7 B i fim A H Y

* [HIEITIR (Lynette J. Chua) | AL AR SE0E A540HG » 0% » BB (Jemal Singh Khosa) #(f%, 1
LA
[5E] S0AE = M« AT (David M. Engel) , AN REMILEE I RGE S e80T, 8.
R, P RO BB
ZERIIR, BN SR B R BB 2NN T+ 446 « BHiE (Jernal Singh Khosa) #4%, B8+,
ASCIFH LA R RERY  (H515%) | 20194E45 10, 45335-353. SeeL.J. Chua & D.M. Engel,

Legal Consciousness Reconsidered, 15 Annual Review of Law and Social Science 335 (2019).
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2 fEELiE b, ASUER HEEN S HEBE R . FEER L, SR BRI
BT IEE S AR R, 1

WA R AN —E B, SRR 20 4D 80 UK, Bl E ALK
Z T FE 3 PIrER . A SRR T 30 DY - S 2 A i e ST R 38 SR AR A%, I 4E tH— R T AR A B2
WRNALTT IR CEEOMIE TS - SRR SRR FUEBER, 8 HAT B iR
P B AR W SN E IR SEIRIR, T E 28 T 21 HACHI A Bk it ZE G I i A IR 1 P s Bl
B IR SUERE B, AN PERIEZI R RN, B, SCGERE BEEEET  (relational legal
consciousness) MW, R ZRZEE R AAATE - AL EE

« Bl

(—) FLEkads

ANFEEF BN DA RO eSS 2, IR T 2R, P ACE IR RM A K
L Fral AR, R AMTEREDA BB R AT R e e . BRI TE . S
FORIET, WPRZEA TR, B R NS A SR8, s A R
BRI . RO JE A B e AL A SR (legal awareness) | BEJEZ 13 B AP AT )
MR A, HE L, M MEIA NIRRT [ R B, R AR 2
B AR SEAETGA A AME g R R G SR e, ERERER
HOCBREET IRRE. IEANSERRSE B AR, AL A T S A AR 1 H AR TR I P R PR B

Wl B M A ARSI T RSO AL, eI Ty vk e R A AT, IR R S
B AR AR = RO R (U] (worldview) | #8501 (perception) ™ FIPLE (decision)
= F B PG E (given) [, T /EE R BB LMEE 72U K, A EACHR . 7 B -

1. i 5

HEBUE e A S AR B BAE . M EN, DU i) i LAy 7 U T
e B BRI AR, RV RS RS 5 3 (self) mi &) (identity) ARG M, 67 H B4 A
FERS ARSI B R PR LUREL, TR 2 AT ER Y B A SRS it 5. 1 BLBLE B R RS G BT R Ba,

[1] See F. Munger, Mapping Law and Society, in A Sarat, M Constable, DM Engel, V Hans & S Lawrence eds., Crossing
Boundaries: Traditions and Transformations in Law & Society Research, Evanston, IL: Northwest. Univ. Press, 1998.

[2] See C. R. Albiston, Legal Consciousness and Workplace Rights, in B Fleury Steiner & LB Nielsen eds., New Civil Rights
Research: A Constitutive Approach, Burlington VT: Ashgate, p.55-75, 2006; P. Ewick & S.S. Silbey, The Common
Place of Law: Stories from Everyday Life, Chicago: Univ. Chicago Press, 1988; M.W. McCann., Rights at Work: Pay
Equity Reform and the Politics of Legal Mobilization, Chicago: Chicago Univ. Press, 1994; S. Merry, Getting Justice and
Getting Even: Legal Consciousness among Working-Class Americans, Chicago: Univ. Chicago Press, 1990; L.B. Nielsen,
Situating Legal Consciousness: Experiences and Attitudes of Ordinary Citizens about Law and Street Harassment, 34 Law
& Society Review 1055, 2000.

[3] ZZbSWiE A SR (A E(EEY  (Lewis Carroll, Alice’s Adventures in Wonderland, Oxford
University Press, 1865) o fEdirf, SCRPRMAOSE (ELHS) ZOWiHAR, T —iREIFH AU MBL R (Cheshire Cat’s
Grin) B 7 B AR . SR BEEAS L, EICWU ARy B EREAE B R AR AR
o R

[4] MTIMEEAE, “perception” —RIVH “RU/AEE” KEE, MRASAA “#M”  (cognition) HIEE; (H
HINEEZAE “worldview—perception—decision” HYFRFEUE i Hiperception—7i, W HERT “(AREEER
TEST A BRG], MOEIERE S R T REEM S AR R I i
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A BB LR R B 1 R B R ST A —— B B A IRt AT D
2. FBA
R R AR B e S S B U R R B, AT RTRESES ) — R =B AR AT Y B A B

fif, MEELALS “HHHT CPEERYT CATERYT BEE CRERT o BRI E S R A
RS S, 5E T RERG MR BB, O R U R B SR RS A, IAE AT RE
SR E . BEE RO R, (RSB R A R RE R A, HE I B S B S
SEN LB, AT RE O fAS R 1 B A 5 BRI A R s AIHE L

3. PE

PUE A SR O AR DAY BT 20, 0 S At PO R A o (IR TR oy £ B 28
LA, AR E 55 B RRE MR RS SO OB, R ] REE AR
ZAC A T U R

20 fHAC 80 FAUKE, FEEERITTEE BAARATE I S, ARSI E . TR, Ry
RS SET B A IORE, S AL - AR e AU R, e R AP ) R ST
IEMJERE (Seron) FAPGHTH (Silbey) f&H, Wit @B@FsERy “Sofbim” ™ S ALRIEEE (&
HEREAREA] (cognition) At Bt & RS R AGLINAS . 1 BRI O LE R AT R T 1
JEEM A, WA T FIRgA & BRI B2 TR M A R T A T AR .
fEAERb 2360, (R R JE A B s U By ke, BRSRUIRMORRERE . T SO AT
AR - RAERE AT LIS [ A L BR A S A A O BT SEAE 2R

() HAERBTFE R =Rtk

FARGROTIE A 20 A 80 AR IIZLEGEL, WARMACAE TN B 52 FUEMIE il — KT 5E
TR, ASOKHERA S S IR (Identity) | #ilEFTUR (Hegemony) BB EJiIK (Mobilization) .
AR AR, B A = RmIRA 2 R SR I B B AR, 8 b, SR MRS
T, W sE RS B 2 M B am AR, B =8 Z A A o SR & Bk b (R s 3. e
I, = RMIRAERTSE H RS Ml e B RAR AL IERARRETE D M s R, A HE
B2 SR PR AN A A AR S R A TN L B IRE B R T IR 2K, EfFamEn
W, W% = KRR AR RAFRIHTIE AR ARES R A N EEER, 5 E
R A o0 0 o B R ) = B R —— 1 S RRMIBEIRE

L. Stk

IR B R P B O E R MR (explanandum) |, RV ZLHLH) P25 11 6
HEm AT RIRODE R . AR S B AR B R BT B2 v, NREH A AR LB
SHTHESE . T A S R YR BT o, AR AL S R AR A B B R —
HAEE R AT PR BB A BGR R DR, ARG RIS AR EY, SUR R G
BUAIED 7o A0 SRR S 03 SRR S 1 PR B A SR B ARAT &, S & B AT B ML AR
fiee, WARHARRRAEEIIE: e, & A MRS, ARRIA e RZ s A,

[5] SeeC. Seron & S.S. Silbey, Profession, Science, and Culture: An Emergent Canon of Law and Society Research, in A Sarat
ed., The Blackwell Companion to Law and Society, Malden, MA: Blackwell, p.30-59, 2004.

[6] See C.R. Albiston, Legal Consciousness and Workplace Rights, in B Fleury Steiner & LB Nielsen eds., New Civil Rights
Research: A Constitutive Approach, Burlington VT: Ashgate, p.55-75, 2006.

(7] —2eHmaB A SRR, 15— LR WA B S . IEAdkE (Goffman) fEzt “521R
£y (spoiled identities) TR, ‘a Wil 2L EERE ] BT 20 ERESL B R—— IO T 3], SURAE R
#. See E. Goffman, Stigma: Notes on the Management of Spoiled Identity, New York: Simon & Schuster, 1963.

« 183 -



RPTAE 20255454 1

MPERPIEAATE) . (EFEEAR, MR RIGEETEIIL AR S R IE 5], B
FEA FIRER R RESE Y B URE, (E HH S st (RS A f s i, BRI 2 2158
BN S AR

RS FRANTER% (Munger) SR OTTEHESS, TRZIME R 1R AF ARG T s A R B S R
Z W EREBGR . N OSSR A f A Ui, RS AR AR S A, TIRRERI Y T
HAEE o SEIRAET A Sl AR M 0 TR SR T A AN A S B T INCEBE I, (HR AR
Arai ik, AR AT A MM OIS R AT RE G B T B R I B rallE], 2 AT
WIIEFOR, A CIRCARI AT SO sl i 7 UV TR B © i A i —— ik i 1 B A 1 Bl
et PORAET LAM IR ATIE ARSI, MR H AR AR B SRR S35 A AR A TR
JE B 5 o

IR AL S BA AR R B M B 2 BRI, B IR s Tk R R S
TramiE B, BINEGRIRINT S, SR e ) gl — i M MBI S IE AR S Y B 75 110 R e P
FILARRSRAL S ey e, ST T BERE 2R TS (LR ST C BT S iy ¥ DAFERS (Hartog) BHR 18
HEACSER L MR % - H A (Abigail Bailey) FIRFEAUbHRAE TACH A G " HRIA LR A
Z b, Eoafak AR AR AR A IR R RE R A (doctrine of coverture) [
B2, BRIRGEA S i R R IR R A S 2. BESR FUR A AR T Bl R 32 Zn
HIRBLSH R, (LA SRS A (. SRS T i IERE BERE R 2ot By, ARt
Rt T A I RIS, A&, B RS H A RO R, eI T R
JRRUB IR, AR REEERS 1 B B SL A R Sy, S sRAt T AL S i 5 1y ——2% 1 s
CEFET WAAUER, RAASAESRDfE, A RIS AR R R T R R L .

LY FRURAT A RO FE B 0 B4 1 2 L R A O B AR &% . AU TCR (Kirkland) 7R 1 LA
FERS P Ak 7 S 170 S0 0 o8 SIS AH O Y R AT A BB A At . 1 L SZ R TR A
FAFEAARRIGEEATE, TORECIR S wblR Bt . BEZAIH AT 28 A RERE ] SOBCA 2 A9l
s b L H QBRI A, AR SRR Ry “RERIES S (rights discourse) , {H i iR
AR EE A AE A A O ) SRS . AL, A PHEAB AT rT RE R, bR Bl R S A
BAMERES G . PTRFE X (Abrego) $HNMNEE S 540 58L% (M EH REESFHFIEER
) POMBHIBTZE RN, BN SR . B R R R T MR R
ANERARBBERLG GG, ERESEE AR T RS, Mg mFmErT A )
TG AACERE PG S F A S . a e EE, WREEa LM ER, dimit 7 HZ
EEFEENEENL S5

[8]  See D.M. Engel & F. Munger., Rights of Inclusion: Law and Identity in the Life Stories of Americans with Disabilities,
Chicago: Univ. Chicago Press, 2003.

[91 EESOKRER (Minow) R WIAES Rk AR mcE — 208, (2 M B 0 s ) B ) TRk I B AR T MR
2, See M. Minow, Making All the Difference: Inclusion, Exclusion, and American Law, Ithaca, NY: Cornell Univ.
Press, 1990.

[10] See H. Hartog, Abigail Baileys Coverture: Law in a Married Woman's Consciousness, in A Sarat & T Kearns eds., Law
in Everyday Life, Ann Arbor: Univ. Mich. Press, p.63—108, 1995.

[11] SeeA. Kirkland, Think of the Hippopotamus: Rights Consciousness in the Fat Acceptance Movement, 42 Law & Society
Review 397, 2008.

[12] See J.L. Abrego, Legitimacy, Social Identity, and the Mobilization of Law: The Effects of Assembly Bill 540 on
Undocumented Students in California, 33 Law & Social Inquiry 709, 2008.

[13]  EEFRBTIC R SR E A SRR L T E USROG, (25 LRI E B S iR T3 225 .
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T AR TE R B A A SCFUEM S IR W LAZEARE R, &P Prf A E a7t
MRS H DM, WRES A TR AR S TR T EM S AR, FUR E (B RS S ) (=R 2
HAEEE SRR, BAABEI . M, TR AR PUE RS S B H R W B0
[Flo (AL, AR By B TS RO B A R ST ) B A GO AT S S, (BEAEE 2], B
WM IR A B A, HLABIE SE B DT RS 35 S 2 A DAY (6

2. HifEFTIR

AR HLoR ) BB R P TR, RIMEAE AR e mldr TR b P EL A 17
BEOL Y, BRI RERZ I B RS A T UL RRIEAIE . DHTEE R L B IR A I A R K
HAE A B ) S8 AR B T B i i i A B T L RS R OB, D LB R T ER R R L e A
ST BARHIIE AR @ U8, ARG ST & s L Bl MR L A A 1 _E AR A A
SESRRRE RO FREMER BT, (ARSI IRA B A b, EREA L IO SRR, 222
TR ERE T B RO T S

FEWIRER IR AY S H AR i rpr, SRRRE ) AT O BN AT B RE M U e . PRy (Sarat) fir
WM RI A T, AR AR RR G IR A . M R M A e R =
R, HERBUFENEIEE N 1R P it S —— BN e B A SR AARELEE A, R
THPCGEETAIR HEME . JUTE (Ewick) MIPYREH RS S RIFIRGE R e Hi i ¢
AR BOAEAE,  (H i o 5 Rt (20 T DR 25 A AP S A i OB A, 170 2 20 A8 A 2 R
“HH”  (common place) FEARFITEIHAY R AT LIRS, JETIEEEE TRk ™ IR
HOflTRE AR, JUR NP RE Hs %y, B 2L 32 a8 2 A (R BB AI T i A P e —— e ik
e CRER , B CHEET, HEGESE CEH oA FUB R A e BB AN TR L. 3R
IR BN AR H LD, ISR anfr B, HORRERE kA A A R A
REMUAT, AR E LA AORE NS A —JEAE G RO SR S B L I S 57 TR R Y AT 5E T,
e (Merry) BESAFAEFFARME— AN JUPT AP JR, B ARLEA 5 R i R
ENLER M E— At 1T TR AR IR A R A R N R SR
o 2Rl S AR PA IR S SR 20ARE, (B2 B AR A AN o fE R BT e 2
“RIJZEIET (garbage cases) | BHMHRALIRL A AR 22, B HI R 00 w0l AR 22 . 1
ERE]EE B AR T A B TR B B RS R R, R T U

ARLEE S RE VO UR A BB, R R B RIS W RE B IR BT B ok Bk T ek s ik
A S AT AOR R B R . W AR T ST F A 0 R R SR R R ORI A R B
HERET, AT, IE AN SRR IR R AR R L. S SR T B (A T

IR FERE I T IE RS E (T R EROE, ACFEREIRAM, A BB B R 3SRl L AT R (R R

[14] See A. Sarat, “The Law is All Over”: Power, Resistance and the Legal Consciousness of the Welfare Poor, 2 Yale Journal
of Law & the Humanities 343, p.345-346, 1990.

[15] SeeP. Ewick & S.S. Silbey, The Common Place of Law: Stories from Everyday Life, Chicago: Univ. Chicago Press, p.247,
1998.

[16] See S. Merry, Getting Justice and Getting Even: Legal Consciousness among Working-Class Americans, Chicago: Univ.
Chicago Press, p.13-15, 1990; B. Yngvesson, Virtuous Citizens, Disruptive Subjects: Order and Complaint in a New
England Court, New York: Routledge, 1993.

[17] SeeP. Ewick & S.S. Silbey, The Common Place of Law: Stories from Everyday Life, Chicago: Univ. Chicago Press, 1998.

[18] SeeA. Sarat, “The Law is All Over”: Power, Resistance and the Legal Consciousness of the Welfare Poor, 2 Yale Journal
of Law & the Humanities 343, p.345-346, 1990.
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BEAEL G/ NBE R, BB A M T R A . M JELBRIN, IR QI “SRMEPEHEP”  (tactical
resistance ) M Ax 2 BB S HEAR Y 0 O AR — B0 B R —— IS PTG AR AT A R 2 R, 324
AEALEEERIFRANELSE, MIEAEIES S PIE AT ARE H A &
JeRES P

ESR AP S AP ) AR B R B A R 1, PR HERIR RS 2 AR R E
) SRR (O RORE . Y B AN (Kostiner) PRET 185 4 (L8 [ AL & IE 3808 B R KPR AN X
BINETTRENE, WS AR SRR EREA, N R B BRI RS ] RE B AL
g, P g EVRIRAfE (Fritsvold) SWHBLAMTHE M VRS S LA T i OB BR R L 2835 1T
T, BEEEEA GBS E, BEZR A —— MR R E DT, EERE
i RTa Ao gk, P ST T e AR e R T AR,
SRR R M AE H “JEAEEE”  (under the law) AE1E 7% 55 DU i R ] =X

3. B AR

LIRS A I O A B AR 8 U A B A e B (VB RE, R B R A B I
FOORE GRS . BOMURIN SR A R A . — L R R SRR A R, R
e AR, T LB AR T AR AT AR AR R B REEE AR . SR PR U RS LS,
DA U A B A B B R UBREEI I (human agency ) #2888 (Ml
T A A A ) 2B R o3 BT B B S A B SR A A T Y SR BRI

T B A S A R A B S, PRI B I IS B, ol b 1k o o B
EES R IE T B EIARIER . ARIEASUHR B HTIES, SUitIiEian 7 T MR
BB e I )t BRI 55 s A B A S R U —— RIS R T T, (RS R A
(A FAE BB A Bl i, s A g SR B R e B L AR BR A . NS T (Gallagher) 4
HHE AR E I S, BBIERRFEN P LRERY, BEE— B ERe5H
B A RO S R 2 BB T AT A5 RE A R, S ) A PR IURR T8 2 TP Rkt e 4t
F Bk FE H O IRk, AR IE AR A i . 7 F B, BT LT (Albiston)

[19] See S.S. Silbey, After Legal Consciousness, 1 Annual Review of Law and Social Science, 323, 2005.

[20] See A. Sarat, “The Law is All Over”: Power, Resistance and the Legal Consciousness of the Welfare Poor, 2 Yale Journal
of Law & the Humanities 343, p.345-346, 1990; P. Ewick & S.S. Silbey, The Common Place of Law: Stories from
Everyday Life, Chicago: Univ. Chicago Press, 1998. Citing M. de Certeau, The Practice of Everyday Life, transl. SF
Rendall, Berkeley: Univ. Calif. Press, 1984.

[21] See P. Ewick & S.S. Silbey, The Common Place of Law: Stories from Everyday Life, Chicago: Univ. Chicago Press, 1998.
Citing M. Foucault, Power/Knowledge: Selected Interviews and Other Writings 1972—1977, ed. C Gordon, transl. C
Gordon., New York: Random House, 1980.

[22] J.C. Wilson, Sustaining the State: Legal Consciousness and the Construction of Legality in Competing Abortion Activists’
Narratives, 36 Law & Social Inquiry 455, p.481, 2011.

[23] See S.S. Silbey, After Legal Consciousness, 1 Annual Review of Law and Social Science 323, 2005.

[24] SeeJ. Gilliom, Overseers of the Poor: Surveillance, Resistance, and the Limits of Privacy, Chicago: Univ. Chicago Press,
2001.

[25] See I. Kostiner, Evaluating Legality: Toward a Cultural Approach to the Study of Law and Social Change, 37 Law &
Society Review 323, 2003.

[26] See E.D. Fritsvold, Under the Law: Legal Consciousness and Radical Environmental Activism, 34 Law & Social Inquiry
799, 2009.

[27] See M. Gallagher, Mobilizing the Law in China: “Informed Disenchantment” and the Development of Legal
Consciousness, 40 Law & Society Review 783, 2006; M. Gallagher, Authoritarian Legality in China, Cambridge, UK:
Cambridge Univ. Press, 2017.
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BEEL, S0 ERES O T U S SRR @, T T SR, (3
RIS A R T, 5T, WS BERDE PR AR R R, &)
FEAS T 45 B ) A AR MR AT A RE. O SRS (Marshall) JHE LY, (36 oo Ak Al £
B A (AR B T T,

LA AR S S B, PR AT TR SR AL ARRIBIE. I,
JEATAR (Niclsen) IUTFSEARNT, ik, LoMbsl b MOk AEMEm T LI ASEE I, TE(EB) PR
PRSI TE LRSI . ™ ATTCH (Boittin) ¢ 1 el T/ HESHR A2 M7, AN
FEREM A ITAREE T 2 WO IR B S B RE R . ) TSR SR, RS A
AR RBUTEIY . SR B A B (LA A O LB R0, TS B 2200 L A A
RO L ATRER.

FER) EIRMITEABLA 158, ST RS TR A (BRI RRIR) | (LRI
FERAMRLIC RS, (RO RERI P & TR P (s L. EE RO IR T 38
DRI SR, TR AMPUE FTRENG ST T B A 1 SRS, T S M A e
PIEFA GRS E R, G101, SRATEEN (Homander) %835, 75 HSTHEE (FRIDK
AT 2, EECHTE)S A AL BOEHA. T E RS, BRI, ETTEIE
Wetle, Tk kMBS e, Y RRR (Hull) FOBRICHR, AU E, R
BT O DGR TR SRS, B B e —— (0 PS94 2B
AR, AT G AII @38, T I T B i R A e F A
M RN R ) I I AR 2 1L PO R e R B S B B
A [35]

B BRSO A R A R, ERERCAL G 4 2 00 0 BRI B, o % e
O B BRSO AT T SRR B2 TR, TR B DL U AL G
RO FIASCE T MTAGHE, IR AR LUK 0 T 7ERR A BE e R R,
BIBIBY 1 O ERARIE 0 o S ARIRE E. 2FF L (McCaan) {500 L IRA) 1 BESEBE RS 2
— BBV RN F, TR AL T S B T LA RO 5 O B P 1
W) B PS5 TR TR . 04 (Vanhala) FIHERE (Heyer) $REL, BEREiEas(n s #m

[28] See C.R. Albiston, Institutional Inequality and the Mobilization of the Family and Medical Leave Act: Rights on Leave,
New York: Cambridge Univ. Press, 2010.

[29] See A.-M. Marshall, Confronting Sexual Harassment: The Law and Politics of Everyday Life, Abingdon, UK: Routledge,
2005.

[30] See L.B. Nielsen, Situating Legal Consciousness: Experiences and Attitudes of Ordinary Citizens about Law and Street
Harassment, 34 Law & Society Review 1055, 2000.

[31] See M.L. Boittin, New Perspectives from the Oldest Profession: Abuse and the Legal Consciousness of Sex Workers in
China, 47 Law & Society Review 245, 2013.

[32] See J.L. Abrego, Legal Consciousness of Undocumented Latinos: Fear and Stigma as Barriers to Claims-Making for
First- and 1.5-Generation Immigrants, 45 Law & Society Review 337, 2011.

[33] See D. Hernandez, “I'm Gonna Call My Lawyer:” Shifting Legal Consciousness at the Intersection of Inequality, 51
Studies in Law, Politics, and Society 95, 2010.

[34] See K.E. Hull, The Cultural Power of Law and the Cultural Enactment of Legality: The Case of Same-Sex Marriage, 28
Law and Social Inquiry 629, 2003.

[35] See K.D. Richman, License to Wed: What Legal Marriage Means to Same-Sex Couples, New York/London: NYU Press,
2014.

[36] See M.W. McCann, Rights at Work: Pay Equity Reform and the Politics of Legal Mobilization, Chicago: Chicago Univ.
Press, 1994.
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ZTERNG ERERIGERR, AEIM AR T B e AL PR . 7 STl D INRTIER I, Al
fa) LGBT (Z[RPEA%. SRR VRTINS ME) TS0 25 A 1R s I B AR s B A LB A 3
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Abstract: Legal consciousness is a vibrant research field attracting growing numbers of scholars
worldwide. Yet differing assumptions about aims and methods have generated vigorous debate, typically
resulting from a failure to recognize that three different clusters of scholars—identified here as the Identity,
Hegemony, and Mobilization schools—are pursuing different goals and deploying the concept of legal
consciousness in different ways. Scholarship associated with these three schools demonstrates that legal
consciousness is actually a flexible paradigm with multiple applications rather than a monolithic approach.
Furthermore, a new generation of scholars has energized the field in recent years, focusing on marginalized
peoples and non-Western settings. Through their findings, and as a result of broader trends across the social
sciences, relational legal consciousness has taken on greater importance. Legal consciousness research
should be imagined on a continuum ranging from individualistic conceptualizations of thought and action

to interactive, co-constitutive approaches.

Key words: Legal Consciousness; Relationality; Identity; Power; Mobilization
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