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Abstract: The current Macau bankruptcy institute, which was prescribed
mainly in in the Cédigo de Processo Civil, was basically formed in the thirties of
the last century and was rarely modified in the last eighty years. Since its return,
Macau has made great achievements in economic and social development, which
made it absolutely essential to review and improve the current regime.

In particular, there are several issues worthy being reviewed in the existing
system:

Firstly, the current institutional structure of Parallel of Falencia and
Insolvencia is a product of history and has been proved to be insignificant. With
the rapid development of economic and the changes in the social structure, those
major countries of the world have successively abandoned this practice.

Secondly, Macau has not yet introduced the “Institute of Discharge/
Exoneragdo do Passivo Restante” and the debtor is still legally required to pay
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the residual debt after the liquidation, which will cause damage to the debtor’s
working enthusiasm and total social welfare.

Thirdly, Macau has not yet adopted the regime of corporate reorganization,
which has always been considered as the most effective way to save the business.

Oriented by the problem consciousness, with the purpose of solving the
problem, on the basis of studying the experience and lessons of extraterritorial
jurisdictions, this paper tries to find the possible paths to reconstruct and improve
the current Macau bankruptcy institute, making the following three suggestions:

Firstly, change the current institutional structure of Parallel of Falencia and
Insolvencia: one choice is adopting Germany’s practice, making the bankruptcy
proceedings opened for the assets owned by any natural person or legal person;
another choice is adopting Britain’s practice, designing respectively proceedings
for individuals and proceedings for enterprises because the latter is, in most
instances, more complicated than the former.

Secondly, introduce the “Institute of Discharge/Exoneracao do Passivo
Restante”, which will give those honest debtors an opportunity of “fresh-start”
and allow them to recover from the past financial situation as soon as possible.
At the same time, to prevent this institute being abused, we should also learn
from the experience of extraterritorial and formulate strict rules of application.
If the rules are properly designed, the institute will not only does not harm the
interests of creditors but also provide them a second chance to be paid. This will
undoubtedly be very beneficial to the overall welfare of society.

Thirdly, introduce the regime of corporate reorganization and provide the
parties involved more opportunities of maintaining the enterprise. At the same
time, these measures to prevent bankruptcy should be put in the same status as
the liquidation, allowing the judge and the parties in bankruptcy proceedings to
choose the most effective ways according to the circumstances of the case.

It should also be noted that bankruptcy law is a dynamic field. No two
situations are the same. Any analysis of formulate or revise the bankruptcy policies
should be based on the circumstances and economic situation of the Region.

Keywords: Bankruptcy; insolvency; discharge; corporate reorganization;
review and improvement.
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A Study on the Regulations of Macao Law on
Banks’ Financing hy Floating Charge

Lei Hang Chi
Advogada, Macau
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Abstract: Finance serves as a conduit for financial intermediation, aimed
at mitigating financing risks associated with loans and safeguarding the realization
of obligatory rights. Banks typically mandate borrowers to furnish corresponding
security rights as a risk control measure. Over time, collateral rights have evolved
into a means of market financing, transitioning from primarily realizing debt
to facilitating capital financing and credit creation. In the local banking sector,
financing activities are exclusive, governed by regulatory frameworks outlined in
the Macao Civil Code for consumption loans, the Macao Commercial Code for
banking facilities within Banking Contracts, and Law no.13/2023 of the Financial
System Act of Macao, which oversees financial operations. Legally, security rights
can be broadly classified into guaranty and security rights in rem. Banks commonly
accept security rights encompassing the entirety of the borrower’s or guarantor’s
property alongside promissory note issuance to the bank. Alternatively, security
rights in rem are established through collateral mechanisms such as pledging
bank accounts, including deposits and financial products, or pledging equity
or mortgaging immovable property. However, the limited range of acceptable
collaterals poses challenges for enterprises, particularly small and medium-sized
enterprises, in securing financing. This predicament hampers both the accessibility
of financial facilities for Macao enterprises and the government’s efforts to
develop the modern financial industry in Macao. The evolution of collateral has
seen a shift from real property as the primary asset to movable property, with a
growing focus on the potential of non-possessory movable property to facilitate
credit creation. The civil law system’s reliance on possession of movables as the
foundational principle of property rights has prompted civil law jurisdictions to
explore adapting non-possessory movable property security within their legal
frameworks. While Macao enacted the Floating Charge system from the UK
as early as 1999, its utilization has remained limited and is seldom employed
in practice. Is the introduction of the common law Floating Charge System to
Macao inherently flawed, or does the system itself fail to adequately address the
risk management needs of the banking sector? Consequently, after identifying the
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crux of the issue and analyzing international experiences, recommendations have
been proposed at various levels, including legislative amendments, formulation
of regulatory guidelines, and government policies aimed at incentivizing and
advancing cooperation between the banking sector and industries.

Keywords: Floating charge; improvement of floating charge system,;
restricted clauses.
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A Gase Study of the “Apparent Authority” Rules in
(uangdong and Macau
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Abstract: The primary audience for statutory texts is local adjudicators. In
the new era of integration within the Greater Bay Area, judges from Guangdong
and Macau will inevitably need to ascertain each other’s civil and commercial
law rules. When confronted with ambiguous or indeterminate concepts that
cannot be clarified through internal procedures such as “requests for instructions”
or “replies,” judges must rely on publicly available external documents to seek
true meaning. The external interpretation of statutory texts involves three key
aspects: who interprets ambiguous legal concepts, what is interpreted, and how the
interpretation is conducted. This paper, from the perspective of civil substantive
law, uses the differing “apparent agency” rules in Guangdong and Macau as
a case study. It aims to explore methods for clarifying ambiguous or unclear
legal concepts, offering methodological recommendations for judges seeking to
ascertain extraterritorial laws.

Keywords: Ascertain extraterritorial law; implication eliciting
methodology; indetermined legal terms; statutory texts; civil substantial law.
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The Normative Analysis of Juristic Acts' Relative Inoperativeness
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Abstract: Article 809 of Macau Civil Code raises the issue of juristic acts’
relative inoperativeness. Sealing up hereby has relative effect. The dispositive
and leasing act on the sealed-up property, is valid only between the executed and
the counterparty, but inoperative to execution applicant. The inoperativeness act
is independent of void, revocable and pending validity act. When applying law,

instead of confusing the relative inoperative norm with Article 882 of Macau Civil
Code, the court should choose one of them to apply according to cases.

Keywords: Juristic act; defects in validity; relative inoperativeness; seal
up; disposing prohibition.
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A ORDEM PUBLICA NO
DIREITO INTERNACIONAL PRIVADO DA RAEM
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The public policy within the Private International Law of Macan SAR

Teresa Lancry A. S. Robalo
Professora Auxiliar, Faculdade de Direito, Universidade de Macau
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Resumo: O Direito Internacional Privado visa identificar o ordenamento
juridico que ira regular a relagdo juridico-privada internacional, sem procurar
ajuizar sobre a bondade ou ndo de solugdes de direito material exteriores a Macau.
Trata-se da procura de uma justi¢a formal, colocando todos os ordenamentos
juridicos potencialmente aplicaveis numa posi¢do equidistante. Ha contudo um
conjunto de “valvulas de escape” que ndo podem ser dispensadas e que devem
intervir quando, da aplicacdo das normas de conflitos, resulte uma solugédo de
direito material manifestamente incompativel com os alicerces estruturantes do
sistema. Esta apresentacdo visa indicar determinadas situagdes em que a ordem
publica é chamada a intervir, nomeadamente no ambito das relagdes juridico-
familiares e demarcar, assim, as bases fundamentais de determinados institutos
an RAEM.

Palavras-chave: Norma de conflitos; ordem publica; relagoes juridico-
familiares.

Abstract: Private International Law endeavors to determine the appropriate
legal framework to govern international private legal relations, abstaining
from judging external substantive law solutions. It strives for legal fairness by
treating all potentially relevant legal systems equally. There are, however, certain
“escape valves” that cannot be denied and shall intervene in those cases where




